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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agenciesand is
not edited by Thomson Reuters.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict—of—interest
codes, will review the proposed/amended conflict—of—
interest codesof thefollowing:

CONFLICT-OF-INTEREST CODES

ADOPTION

MULTI-COUNTY:  Yuba-Sutter Economic
Development Corporation

AMENDMENT

MULTI-COUNTY: CA Fair ServicesAuthority
OrangeCovelrrigation District
Valley Insurance Program

A written comment period has been established com-
mencing on September 3, 2010, and closing on Octo-
ber 18, 2010. Written comments should be directed to
the Fair Political Practices Commission, Attention
Cynthia Fisher, 428 J Street, Suite 620, Sacramento,
Cdlifornia95814.

At the end of the 45—day comment period, the pro-
posed conflict—of—interest code(s) will be submitted to
the Commission’s Executive Director for his review,
unless any interested person or his or her duly
authorized representative requests, no later than 15
daysprior to the close of the written comment period, a
public hearing before the full Commission. If a public
hearing is requested, the proposed code(s) will be sub-
mitted to the Commissionfor review.

The Executive Director of the Commission will re-
view the above—referenced conflict—of—interest
code(s), proposed pursuant to Government Code Sec-
tion 87300, which designate, pursuant to Government

Code Section 87302, employeeswho must disclose cer-
taininvestments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re-sub-
missionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-
tor of the Commission, relative to review of the pro-
posed conflict—of—interest code(s). Any written com-
mentsmust bereceived no later than October 18, 2010.
If apublic hearing isto be held, oral comments may be
presented to the Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliancewith these codes becausethese are not
new programs mandated onlocal agenciesby the codes
sincethe requirements described herein were mandated
by the Palitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costsor on private persons, businessesor small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict—of—in-
terest codesshall approve codesassubmitted, revisethe
proposed code(s) and approveit asrevised, or returnthe
proposed code(s) for revision and re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
videthat agencies shall adopt and promulgate conflict—
of—interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiries concerning the proposed conflict—of—
interest code(s) should be made to Cynthia Fisher, Fair
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Political Practices Commission, 428 J Street, Suite 620,
Sacramento, Cadlifornia 95814, telephone (916)
322-5660.

AVAILABILITY OF PROPOSED
CONFLICT-OF-INTEREST CODES

Copies of the proposed conflict—of—interest codes
may be obtai ned from the Commission officesor there-
spective agency. Requestsfor copiesfrom the Commis-
sion should be made to Cynthia Fisher, Fair Political
Practices Commission, 428 J Street, Suite 620, Sacra-
mento, California95814, tel ephone (916) 322-5660.

TITLE 2. STATE PERSONNEL BOARD

NOTICE OF PROPOSED CHANGESTO
TITLE 2, OF THE CALIFORNIA CODE OF
REGULATIONS, DIVISION 1, CHAPTER 1,

SUBCHAPTER 1, ARTICLE 8§,
PSYCHOLOGICAL SCREENING, BY
THE STATE PERSONNEL BOARD

NATURE OF PROCEEDING

NOTICEISHEREBY GIVEN that the State Person-
nel Board (Board) is proposing to take the action de-
scribedinthelnformative Digest.

A public hearing regarding this proposal will be held
on October 18, 2010, at 10:00 a.m. in Room 150, at 801
Capitol Mall, Sacramento, CA.

Following the public hearing, the Board may thereaf -
ter adopt the proposal s substantially asdescribed bel ow
or may modify the proposals if the modifications are
sufficiently related to the original text. With the excep-
tion of technical or grammatical changes, thefull text of
any modified proposal will be made available for 15
daysprior to its adoption from the person designated in
thisNotice as contact person and will be mailed to those
persons who submit written comments related to this
proposal, or who provide oral testimony at the public
hearing, or who have requested notification of any
changestotheproposal.

Noticeisalso given that any interested person, or his
or her authorized representative, may submit written
commentsrelevant tothe proposed regulatory actionto:

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814
Attention: JohnD. Smith

Comments may also be submitted by e-mail to:
jsmith@spb.ca.gov. Comments must be submitted no
later than 5:00 p.m. on October 18, 2010.

AUTHORITY AND REFERENCE

Pursuant to the authority vested by sections 18211,
18213, and 18701 of the Government Code, and to im-
plement, interpret or make specific the following sec-
tions, the State Personnel Board is considering changes
toArticle8, Examinations, of Division 1, of title2 of the
CdliforniaCode of Regulationsasset forthinthe Infor-
mativeDigest:

Government Code Sections. 1031(f)—(g), 18500,
18670, 18931, 18935. Pena Code: 13503, 13506,
23510, 23510.5, 13601(a).

SECTIONS AFFECTED

Amendment of sections: 172.6, 172.7,172.8, 172.9,
172.10 (renumbered to 172.11), 172.11 (renumbered to
172.12).

Adoption of section: 172.10

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The State Personnel Board (Board) isaneutral body
responsible for administering a merit system of civil
service employment within California State Govern-
ment. Aspart of itsresponsibility, the Board conducts
psychological screening, which is the mandatory pre—
employment assessment of the psychological fitness of
candidates for appointment as peace officersincluding
peace officersin either ayouth or adult correctional fa-
cility.

Government Code section 18701 providesthe Board
with broad authority to “prescribe, amend, and repeal
rulesin accordance with the law for the administration
and enforcement of this part and other sections of this
code over which the Board is specifically assigned ju-
risdiction.”

Existing regulations that set forth the procedures for
psychological screening as well as the appeal proce-
duresfor candidates withheld from certification arein-
complete, confusing, and do not reflect a comprehen-
siveregulatory scheme.

In this rulemaking, the Board has undertaken a re-
view of the existing psychological screening regula-
tions in order to provide a clear explanation of the
screening process in order to ensure the process func-
tionsinamoreorderly and expeditiousmanner.

The mgjority of changes to these regulations are ei-
ther clarifying or non—substantive changes. However,
the major improvement to thisregulatory schemeisthe
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creation of a Dispute Resolution Process which sets
forth aclear process for candidates who have been dis-
qualified from consideration as a peace officer. The
process allows candidates to obtain an evaluation from
an outside professional, and setsforth all possible con-
tingenciesthat may result from the recommendation of
theoutsideprofessional.

The process also includes the right of a candidate to
filean appeal with the AppealsDivision of theBoardin
the event the candidate doesnot agree with thefinal rec-
ommendation of the Board’ sdesigneeto withhold certi-
fication.

LOCAL MANDATE

This proposal does not impose a mandate on |ocal
agenciesor school districts.

FISCAL IMPACT ESTIMATES

This proposal does not impose costs on any local
agency or school district for which reimbursement
would berequired pursuant to part 7 (commencing with
Section 17500) of Division 4 of the Government Code.
This proposal does not impose other nondiscretionary
costs or savings on local agencies. This proposal does
not resultin any cost or savingsinfederal funding to the
State.

COSTS OR SAVINGS TO STATE AGENCIES

No additional costs or savings to state agencies are
anticipated.

BUSINESS IMPACT/SMALL BUSINESS

The State Personnel Board has made an initial deter-
mination that the proposed regulatory action would
have no significant statewide adverse economic impact
directly affecting business, including the ability of
Cdlifornia businesses to compete with businesses in
other states. The proposal does not affect small busi-
nesses as defined by section 11342.610. The deter-
mination that the proposal would not affect small busi-
nessisbased upon thefact that the proposal appliesonly
to the procedures of the State Personnel Board, em-
ployees of state agencies, or individuals applying to the
Statefor jobsaspeaceofficers.

ASSESSMENT REGARDING EFFECT
ON JOBS/BUSINESSES

The State Personnel Board has determined that this
regulatory proposal will not haveany impact onthecre-
ation of jobs or new businesses or the elimination of

jobs or existing businesses or the expansion of busi-
nessesinthe Stateof California.

COST IMPACTS ON REPRESENTATIVE
PERSON OR BUSINESS

The State Personnel Board is not aware of any cost
impactsthat arepresentative private person or business
would necessarily incur in reasonable compliance with
the proposed action.

EFFECT ON HOUSING COSTS

None.

ALTERNATIVES

The State Personnel Board must determine that no
reasonable alternative considered by the agency, or that
has otherwise been identified and brought to the
agency’sattention, would be more effectivein carrying
out the purpose for which the adoption of these regula-
tions are proposed, or would be as effective as and less
burdensome to affected private persons than the pro-
posed action.

CONTACT PERSON

Inquiries concerning the proposed adoption of these
regul ationsand written commentsmay bedirectedto:

JohnD. Smith

801 Capitol Mall
Sacramento, CA 95814
(916) 651-1041
jsmith@spb.ca.gov

or

Kathey Norton

801 Capitol Mall
Sacramento, CA 95814
(916) 651-3899
knorton@spb.ca.gov

INITIAL STATEMENT OF REASONS
AND INFORMATION

The State Personnel Board has prepared an initia
statement of thereasonsfor the proposed action and has
availableall theinformation uponwhich theproposal is
based.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regul a-
tionsand of theinitial statement of reasonsand all of the
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information upon which the proposal is based, may be
obtained upon request from the State Personnel Board,
801 Capitol Mall, Sacramento, CA 95814. Thesedocu-
ments may also be viewed and downloaded from the
State Personnel Board' swebsite under “What's New?”’
at: www.spb.ca.gov.

AVAILABILITY AND LOCATION OF THE
FINAL STATEMENT OF REASONS AND
RULEMAKING FILE

All theinformation upon which the proposed regul a-
tionsarebased iscontainedintherulemaking filewhich
isavailablefor public inspection by contacting the per-
son(s) named above.

You may obtain a copy of the final statement of rea-
sonsonceit has been prepared, by making awritten re-
guest tothecontact person named above.

WEBSITE ACCESS

Materials regarding this proposal can befound at the
State Personnel Board' swebsiteat: www.spb.ca.gov.

TITLE 3. DEPARTMENT OF FOOD
AND AGRICULTURE

Notice of Proposed Rulemaking

The Department of Food and Agriculture proposesto
amend Section 3906 of the regulationsin Title 3 of the
CaliforniaCodeof Regulationspertaining to the assess-
ment on sal esof agricultural and/or vegetable seed.

PUBLIC HEARING

A public hearing is not scheduled. A public hearing
will be held if any interested person, or hisor her duly
authorized representative, submits awritten request for
apublic hearing to the Department no later than 15 days
prior tothecloseof thewritten comment period.

WRITTEN COMMENT PERIOD

Any interested person or hisor her authorized repre-
sentative may submit written comments relevant to the
proposed amendment to the Department. Comments
may be submitted by mail, facsimile (FAX) at
916.654.1018 or by email to smccarthy @cdfa.ca.gov.
Thewritten comment period closesat 5:00 p.m. on Oc-
tober 18, 2010. The Department will consider only

comments received at the Department offices by that
time. Submit commentsto:

Susan McCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220N Street

Sacramento, CA 95814

smccarthy @cdfa.ca.gov

916.654.1017

916.654.1018 (FAX)

AUTHORITY AND REFERENCE

Food and Agricultural Code Sections 407 and 52331
authorize the Department to adopt this regulation. The
proposed revision isto aregulation that interprets and
makes specific Sections 52331 and 52354 of the Food
and Agricultural Code.

INFORMATIVE DIGEST/PLAIN ENGLISH
OVERVIEW

The specific purpose of Section 3906 is to establish
the annual assessment rate per one-hundred dollars
gross annual dollar volume sales of agricultural and/or
vegetable seed for the preceding fiscal year, beginning
July 1. The proposed amendment will set this fee at
$0.28/$100 grossannual dollar volumesalesof agricul-
tural and/or vegetable seed for thefiscal year beginning
July 1,2010.

Food and Agricultural Code (FAC), Sections
5229152298 providesfor an eleven member Seed Ad-
visory Board (Board) and establishes the composition,
termsof officeand dutiesof theBoard. Oneof theduties
is to recommend the dollar volume assessments on
gross annual dollar volume sales of agricultural and/or
vegetable seed. FAC, Section 52354 establishesthat the
assessment shall not exceed $0.40/$100 gross annual
dollar volume sales of agricultural and/or vegetable
seed.

FAC, Section 52354.5 establishesthat theBoard shall
make a recommendation regarding the level of assess-
ment to the director and that the director shall fix the
annual assessment. Duringtheir May 12, 2010 meeting,
the Board approved amotion to set the assessment rate
at $0.28/$100 gross annual dollar volume sales of agri-
cultural and/or vegetable seed for thefiscal year begin-
ningJuly 1,2010.

DISCLOSURES REGARDING THE
PROPOSED ACTION

The Department has madethefollowing initial deter-
minations:
Mandateonlocal agenciesand school districts: None.
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Cost or savingsto any stateagency: None.

Costtoany local agency or school district which must
be reimbursed in accordance with Government Code
sections17500through 17630: None

Other nondiscretionary costs to or savings on local
agencies. None.

Cost or savingsinfederal fundingtothestate: None.

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
Cdlifornia businesses to compete with businesses in
other states: None.

Cost impact on a representative private person or
businesses: Thereare293 small firmsthat submit an av-
erage assessment payment of approximately $4,100 per
year. The proposed change in the assessment will
changetheir paymentsby about $944 each. Thereare 62
large firms having average sal es of approximately $5.8
million per year that pay about 3/4 of the total assess-
ments. The proposed change in the assessment will
change their payments by approximately $16,000 each
(about 0.3% of thefirms' salesvolume).

Amendment of theseregulationswill not:

(1) createor eliminatejobswithin California;

(2) create new businesses or eliminate existing
businesseswithin California; or

(3) affect the expansion of businesses currently doing
businesswithin California.
Significant effect on housing costs: None.
Small BusinessDetermination

The Department has determined that the proposed
regulationswill affect small business.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code Section
11346.5, subdivision (a)(13), the Department must de-
termine that no reasonable alternative it considered or
that has otherwise been identified and brought to the
attention of the Department would be more effectivein
carrying out the purpose for which the action is pro-
posed or would be as effective and | ess burdensome to
affected private personsthan the proposed action.

The Department invitesinterested personsto present
statements or arguments with respect to aternatives to
the proposed regulations during the written comment
period.

CONTACT PERSON

Inquiries concerning the proposed administrative ac-
tionmay bedirectedto:

Susan M cCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street

Sacramento, CA 95814

smccarthy @cdfa.ca.gov

916.654.1017

916.654.1018 (FAX)

In her absence, you may contact Stephen Brown at
thesamephonenumber.

INTERNET ACCESS

The Department has posted the information regard-
ing this proposed regulatory action on its Internet web-
site (www.cdfa.da.gov/cdfa/pendingregs).

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Department of Food and Agriculture has pre-
pared an initial statement of reasons for the proposed
action, has available all of the information upon which
its proposal is based, and has available the express
termsof the proposed action. A copy of theinitial state-
ment of reasons and the proposed regulationsin under-
line and strikeout form may be obtained upon request.
Thelocation of theinformation onwhichtheproposal is
based may also be obtained upon request. In addition,
thefinal statement of reasonswill be available upon re-
quest. Requests should bedirected to the contact named
above.

Upon itscompletion, copiesof the Final Statement of
Reasons may be obtained by contacting Ms. McCarthy
at theaboveaddress.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After considering all timely and relevant comments
received, the Department may amend the proposed reg-
ulation substantially as described in this notice. If the
Department makes modifications which are sufficient-
ly related to the originally proposed text, it will make
the modified text (with the changes clearly indicated)
availabletothepublicfor at least 15 daysbeforethe De-
partment adopts the regulation as revised. Please send
requests for copies of any modified regulations to the
attention of Susan McCarthy at the address indicated
above. The Department will accept written comments
onthemodified regulationsfor 15 daysafter the date on
whichthey aremadeavailable.
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AVAILABILITY OF THE FINAL STATEMENT
OF REASONS

Uponitscompletion, copiesof theFina Statement of
Reasonswill be posted on the Department’sweb site or
acopy may be obtained by contacting Ms. McCarthy at
theaddresslisted above.

TITLE 3. DEPARTMENT OF FOOD
AND AGRICULTURE

Notice of Proposed Rulemaking

The Department of Food and Agriculture proposesto
amend the regulations described below after consider-
ing all comments, objections, and recommendationsre-
gardingthe proposed action.

PUBLIC HEARING

The Department has not scheduled a public hearing
on this proposed action. However, the Department will
holdahearingif it receivesawritten request for apublic
hearing from any interested person, or his or her
authorized representative, no later than 15 days before
thecloseof thewritten comment period.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant to the
proposed regulatory actions to the Department. Com-
ments may be submitted by mail, facsimile (FAX) at
916.654.1018 or by email to smccarthy @cdfa.ca.gov.
Thewritten comment period closesat 5:00 p.m. on Oc-
tober 18, 2010. The Department will consider only
comments received at the Department offices by that
time. Submit commentsto:

Susan McCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220N Street, Room 210

Sacramento, California95814

AUTHORITY AND REFERENCE

The Department amended Section 3406(b) pursuant
to the authority vested by Sections 401.5, 403, 407,
5301, 5302 and 5322 of the Food and Agricultural Code
of Cadlifornia. The Department amended Section
3406(b) to implement, interpret and make specific Sec-

tions 5301, 5302 and 5322, Food and Agricultural
Code.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Existing law also providesthat the Secretary may es-
tablish, maintain and enforce quarantine, eradication
and other such regulations as he deems necessary to
protect the agricultural industry from the introduction
and spread of pests (FAC Sections 401, 403, 407 and
5322). Existing law also providesthat eradication regu-
lationsmay proclaim any portion of the State asan erad-
ication area and set forth the boundaries, the pest, its
hosts and the methods to be used to eradicate the pest
(FAC Section5761).

The proposed amendments of Section 3406(b) will
remove the Escondido and Fallbrook areas of San Di-
ego County and the Santa Monica area of Los Angeles
County from the Mediterranean Fruit Fly Interior quar-
antine. The effect of the amendment will be to remove
authority for the State to regulate movement of hosts
and possible carriers of Mediterranean fruit fly within
andfromthesearess.

DISCLOSURES REGARDING THE
PROPOSED ACTION

The Department hasmadethefollowing initial deter-
minations:

Mandateonlocal agenciesand school districts: None.

Costsor savingstoany stateagency: None.

Cost toany local agency or school district which must
be reimbursed in accordance with Government Code
sections17500through 17630: None.

Other nondiscretionary cost or savings imposed on
local agencies: None.

Costsor savingsinfederal fundingtothestate: None.

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
Cdlifornia businesses to compete with businesses in
other states: None.

Cost impacts on a representative private person or
business: The estimated cost impact of the adopted reg-
ulation on arepresentative private person or businessis
not expected to be significantly adverse. A representa-
tivebusinesscouldincur costsof approximately $940.

Theseregulatory actionswill not:

(1) createoreliminatejobswithinCalifornig;

(2) create new business or eliminate existing
businesseswithin California; or

(3) affect the expansion of businesses currently doing
businesswithin California.

Significant effect on housing costs: none.
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Small BusinessDetermination

The Department has determined that the proposed
regulationsaffect small business.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5, subdivision (a)(13), the Department of Food
and Agriculture must determine that no reasonable al-
ternative considered by the Department or that has
otherwisebeenidentified and brought to the attention of
the Department would be more effectivein carrying out
the purpose for which the action is proposed or would
be as effective and |ess burdensome to affected private
personsthanthe proposed action.

The Department invitesinterested personsto present
statements or arguments with respect to aternatives to
the proposed regulations at the scheduled hearing or
during thewritten comment period.

CONTACT

Inquiries concerning the proposed administrative ac-
tionmay bedirectedto:

SusanMcCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street, Room 210

Sacramento, California95814
916.654.1017

FAX 916.654.1018

smccarthy @cdfa.ca.gov

Thebackup contact personfor theseinquiriesis:

Stephen Brown

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street, Room 210

Sacramento, California95814
916.654.1017

FAX 916.654.1018

sbrown@cdfa.ca.gov

Please direct requestsfor copies of the proposed text
(the*“expressterms’) of theregulations, theinitial state-
ment of reasons, the modified text of the regulations, if
any, or other information upon which therulemaking is
basedtoMs. McCarthy at theaboveaddress.

INTERNET ACCESS

The Department has posted the information regard-
ing this proposed regulatory action on its website
(www.cdfa.ca.gov/cdfa/pendingregs).

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS,
AND RULEMAKING FILE

The Department of Food and Agriculture will have
the entire rulemaking file available for inspection and
copying throughout the rulemaking process at its office
at the above address. As of the date this notice is pub-
lished in the Notice Register, the rulemaking file con-
sists of this notice, the initial statement of reasons for
the proposed action and the express terms of the pro-
posed action. Copiesmay be obtai ned by contacting Su-
san McCarthy at the address or phone number listed
above.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After considering al timely and relevant comments
received, the Department may adopt, repeal and/or
amend the proposed regulations substantially as de-
scribed in thisnotice. If the Department makes modifi-
cations which are sufficiently related to the originally
proposed text, it will make the modified text (with the
changes clearly indicated) availableto the public for at
least 15 days before the Department adopts the regul a-
tions as revised. Please send requests for copies of any
modified regulations to the attention of Susan M cCart-
hy at the addressindicated above. The Department will
accept written comments on the modified regulations
for 15 days after the date on which they are made avail-
able.

AVAILABILITY OF THE FINAL
STATEMENT OF REASONS

Uponitscompletion, copiesof the Final Statement of
Reasonswill be posted on the Department’sweb site or
acopy may be obtained by contacting Ms. McCarthy at
theaboveaddress.

TITLE 8 OCCUPATIONAL SAFETY
AND HEALTH STANDARDS BOARD

NOTICE OF PUBLIC MEETING/PUBLIC
HEARING/BUSINESS MEETING OF THE
OCCUPATIONAL SAFETY AND HEALTH

STANDARDS BOARD AND NOTICE OF

PROPOSED CHANGESTO TITLE 8 OF THE

CALIFORNIA CODE OF REGULATIONS

Pursuant to Government Code Section 11346.4 and
the provisions of Labor Code Sections 142.1, 142.2,
142.3, 142.4, and 144.6, the Occupational Safety and
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Health Standards Board of the State of California has
set thetimeand placefor aPublic M eeting, Public Hear-
ing, and. BusinessMeeting:
PUBLICMEETING: On October 21, 2010, at 10:00
am.
in the Auditorium of the Harris
StateBuilding,
1515 Clay Street, Oakland,
Cdlifornia.

At the Public Meeting, the Board will make time
available to receive comments or proposals from inter-
ested persons on any item concerning occupational
safety and health.

PUBLICHEARING: OnOctober 21,2010,
following thePublic Meeting,
in the Auditorium of the Harris
StateBuilding,
1515 Clay Street, Oakland,
Cdifornia.

At the Public Hearing, the Board will consider the
public testimony on the proposed changes to occupa-
tional safety and health standards in Title 8 of the
CaliforniaCodeof Regulations.

BUSINESS

MEETING: OnOctaober 21,2010,

following the Public Hearing,
in the Auditorium of the Harris
StateBuilding,
1515 Clay Street, Oakland,
Cdifornia.

At the Business Meeting, the Board will conduct its

monthly business.

DISABILITY ACCOMMODATION NOTICE

Disability accommodation is avail able upon request.
Any person with adisability requiring an accommoda-
tion, auxiliary aid or service, or amodification of poli-
cies or procedures to ensure effective communication
and access to the public hearings/meetings of the Oc-
cupational Safety and Health Standards Board should
contact the Disability Accommodation Coordinator at
(916) 274-5721 or the state-wide Disability Accom-
modation Coordinator at 1-866—-326-1616 (toll free).
The state-wide Coordinator can aso be reached
through the CaliforniaRelay Service, by dialing 711 or
1-800-735-2929 (TTY) or 1-800-855-3000 (TTY-—
Spanish).

Accommodations can include modifications of poli-
ciesor procedures or provision of auxiliary aids or ser-
vices. Accommodationsinclude, but are not limited to,
an Assistive Listening System (ALS), a Computer—
Aided Transcription System or Communication Access
Realtime Tranglation (CART), a sign-anguage inter-

preter, documentsin Braille, large print or on computer
disk, and audio cassette recording. Accommodation re-
guests should be made as soon as possible. Requestsfor
an AL S or CART should be made no later than five (5)
daysbeforethehearing.

NOTICE OF PROPOSED CHANGESTO TITLE 8
OF THE CALIFORNIA CODE OF REGULATIONS
BY THE OCCUPATIONAL SAFETY AND
HEALTH STANDARDS BOARD

Noticeishereby given pursuant to Government Code
Section 11346.4 and Labor Code Sections 142.1, 142.4
and 144.5, that the Occupational Safety and Health
Standards Board pursuant to the authority granted by
Labor Code Section 142.3, and to implement Labor
Code Section 142.3, will consider the following pro-
posed revisionsto Title 8, General Industry Safety Or-
ders, asindicated below, at its Public Hearing on Octo-
ber 21, 2010.

1. TITLE8: GENERAL INDUSTRY SAFETY
ORDERS
Division 1, Chapter 4, Subchapter 7,
Article116
Section 5291
Firing of ExplosiveM aterials (Blast-
ing Operations)

Descriptionsof theproposed changesareasfollows:

1. TITLE8: GENERAL INDUSTRY SAFETY
ORDERS
Division 1, Chapter 4, Subchapter 7,
Article116
Section 5291
Firing of Explosive M aterials (Blast-
ing Operations)

INFORMATIVE DIGEST OF PROPOSED
ACTION/POLICY STATEMENT OVERVIEW

Thisproposal isbased on an Occupational Safety and
Health Appeals Board Decision After Reconsideration
(DAR) in the Matter of J.F. Shea Construction, Inc.,
Docket No. 02-R5D3-80, dated November 2, 2007, re-
garding General Industry Safety Orders, Section
5291(b). Section 5291(b) prohibitsfiring blastswithout
a positive warning signal being given to workers and
without definite assurance that al surplus explosives
areinasafe placeand that workerswho could beinjured
by theblast areat asafedistance or under sufficient cov-
er.

Accordingtothe DAR, theemployer wascited by the
Division of Occupational Safety and Health (Division)
for alleged serious violation of Section 5291(b), in that
seven employeeswere outside atunnel andinthevicin-
ity of its entrance when ablast was fired. The workers
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stated that they had not been warned by the employer of
the impending blast, and as a result, they neither eva-
cuated the blast area to a safe location nor found safe
cover asrequired by the standard. The citation was dis-
missed by the Administrative Law Judge because the
required warnings were in fact given by the employer,
and Section 5291 (b) doesnot requirethat they berecog-
nized by affected workers. Thefailure of workerstore-
ceive an audible warning signal and recognize that a
blast isabout to occur could result in aseriousinjury or
fatality.

Thisproposal would aid affected bl ast site employees
in recognizing the warning by requiring that the warn-
ing signal be given by a device such as an air horn,
whistle, siren or other devicethat producesasignal loud
enough to be effective and by prohibiting the blast from
being fired until the on—site blaster accountsfor surplus
explosives, security personnel are in place, and al
workers that could be affected by the blast are out of
danger. Thelanguage pertainingtothewarningsignal is
industry language as contained in Chapter 13 of the 17t
Edition of the Blasters Handbook, by the International
Society of ExplosivesEngineers.

This proposed rulemaking action a so contains non—
substantive reformatting of subsection (b) for clarity.
Thesenon—substantiverevisionsarenot al discussedin
thisInformative Digest. However, these proposed revi-
sions are clearly indicated in the regulatory text in un-
derline and strikeout format. In addition to these non—
substantive revisions, the following actions are pro-
posed:

Section 5291. Firing of Explosive Materials
(Blasting Oper ations)

This section contains requirements pertaining to the
firing of explosivematerials. Thereguirementsinclude,
but are not limited to, use of alicensed blaster, warning
signals prior to blasting, precautions against
unauthorized blasting area entry, warning signal meth-
ods, useof the* All Clear” signal, and the use of warning
signs.

Amendments are proposed to subsection (b) to re-
quire the warning signal/procedure to be effective in
warning workers prior to ablast and to prohibit blasts
from being fired until the blaster—in—charge verifies
that surplusexplosivesareat asafelocation, that securi-
ty personnel are in place, and that al personnel are ei-
ther outside the blast area or under sufficient cover.
Thus, the proposal would enhance the safety of em-
ployeeswho might beendangered by theblast.

COST ESTIMATES OF PROPOSED ACTION

Costsor Savingsto State Agencies

No costs or savings to state agencies will result as a
consequenceof theproposed action.

Impact on Housing Costs

The Board hasmade aninitial determination that this
proposal will not significantly affect housing costs.
I mpact on Businesses

The Board hasmade aninitial determination that this
proposal will not result in a significant, statewide ad-
verse economic impact directly affecting businesses,
including the ability of California businesses to com-
petewith businessesin other states.
Cost I mpact on PrivatePer sonsor Businesses

TheBoardisnot aware of any costimpactsthat arep-
resentative private person or business would necessari-
ly incur in reasonable compliance with the proposed ac-
tion.
Costsor Savingsin Federal FundingtotheState

Theproposal will not resultin costsor savingsinfed-
era fundingtothestate.
Costs or Savings to Local Agencies or School
DistrictsRequired tobeReimbur sed

No costs to local agencies or school districts are re-
quired to bereimbursed. See explanation under “ Deter-
mination of Mandate.”
Other Nondiscretionary Costs or Savings Imposed
on L ocal Agencies

Thisproposal doesnot imposenondiscretionary costs
or savingsonlocal agencies.

DETERMINATION OF MANDATE

The Occupational Safety and Hedth Standards
Board hasdetermined that the proposed regul ation does
not impose alocal mandate. Therefore, reimbursement
by thestateisnot required pursuant to Part 7 (commenc-
ing with Section 17500) of Division 4 of the Govern-
ment Code because the proposed amendments will not
require local agencies or school districtsto incur addi-
tional costs in complying with the proposal. Further-
more, this regulation does not constitute a “new pro-
gram or higher level of service of an existing program
within the meaning of Section 6 of Article X111 B of the
CdliforniaConstitution.”

The California Supreme Court has established that a
“program” within the meaning of Section 6 of Article
X111 B of the California Constitution is one which car-
ries out the governmental function of providing ser-
vices to the public, or which, to implement a state
policy, imposes unique requirements on local govern-
ments and does not apply generaly to all residents and
entitiesin the state. (County of L os Angelesv. State of
California(1987) 43 Cal.3d 46.)

The proposed regul ation does not require local agen-
ciesto carry out thegovernmental function of providing
servicestothepublic. Rather, theregulation requireslo-
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cal agenciestotakecertainstepsto ensurethesafety and
health of their own employeesonly. Moreover, thispro-
posed regulationdoesnotinany way requirelocal agen-
cies to administer the California Occupational Safety
and Health program. (See City of Anaheim v. State of
California(1987) 189 Cal.App.3d 1478.)

The proposed regulation does not impose unique re-
guirements on local governments. All state, local and
private employers will be required to comply with the
prescribed standards.

EFFECT ON SMALL BUSINESSES

The Board has determined that the proposed amend-
ments may affect small businesses. However, no eco-
nomicimpact isanticipated.

ASSESSMENT

The adoption of the proposed amendments to this
regulation will neither create nor eliminate jobs in the
State of Californianor result in the elimination of exist-
ing businesses or create or expand businesses in the
Stateof California.

REASONABLE ALTERNATIVES CONSIDERED

Our Board must determinethat no reasonablealterna-
tive considered by the Board or that has otherwise been
identified and brought to the attention of the Board
would be more effectivein carrying out the purpose for
whichtheactionisproposed or would be aseffective as
and less burdensome to affected private persons than
the proposed action.

A copy of the proposed changes in STRIKEOUT/
UNDERLINE format isavailable upon request madeto
the Occupational Safety and Health Standard Board's
Office, 2520 Venture Oaks Way, Suite 350, Sacramen-
to, CA 95833, (916) 274-5721. Copies will aso be
availableat thePublic Hearing.

AnINITIAL STATEMENT OF REASONS contain-
ing a statement of the purpose and factual basisfor the
proposed actions, identification of the technical docu-
ments relied upon, and a description of any identified
aternatives has been prepared and isavailable upon re-
guest fromthe StandardsBoard’ sOffice.

Notice is also given that any interested person may
present statements or arguments orally or in writing at
the hearing on the proposed changes under consider-
ation. Itisrequested, but not required, that written com-
ments be submitted so that they are received no later
than October 15, 2010. The official record of the rule-
making proceedingswill be closed at the conclusion of
the public hearing and written commentsreceived after
5:00 p.m. on October 21, 2010, will not be considered
by the Board unless the Board announces an extension
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of time in which to submit written comments. Written
comments should be mailed to the address provided be-
low or submitted by fax at (916) 274-5743 or e-mailed
at oshsb@dir.cagov. The Occupational Safety and
Health Standards Board may thereafter adopt the above
proposal s substantially as set forth without further no-
tice.

The Occupational Safety and Health Standards
Board’srulemaking fileon the proposed actionsinclud-
ing al the information upon which the proposals are
based are open to public inspection Monday through
Friday, from 8:30 am. to 4:30 p.m. at the Standards
Board's Office, 2520 Venture Oaks Way, Suite 350,
Sacramento, CA 95833.

The full text of proposed changes, including any
changesor modificationsthat may bemadeasaresult of
the public hearing, shall be available from the Execu-
tive Officer 15 days prior to the date on which the Stan-
dardsBoard adoptsthe proposed changes.

Inquiries concerning either the proposed administra-
tive action or the substance of the proposed changes
may be directed to Marley Hart, Executive Officer, or
Mike Manieri, Principal Safety Engineer, at (916)
274-5721.

You can accessthe Board'snoticeand other materials
associated with this proposal on the Standards Board's
homepage/website address which is http://www.dir.
ca.gov/oshsh. Once the Final Statement of Reasonsis
prepared, it may be obtained by accessing the Board's
website or by calling the telephone number listed
above.

TITLE 13. CALIFORNIA AIR
RESOURCES BOARD

NOTICE OF PUBLIC HEARING
TO CONSIDER PROPOSED MINOR
AMENDMENTSTO THE PERIODIC
SMOKE INSPECTION PROGRAM IN
RESPONSE TO THE INCLUSION OF
DIESEL VEHICLESIN SMOG CHECK
(ASSEMBLY BILL 1483, MENDOZA 2007)

The Air Resources Board (ARB or Board) will con-
duct apublic meeting at the time and place noted bel ow
to consider minor amendments to the Periodic Smoke
Inspection Program (PSIP).

DATE: October 21,2010

TIME: 9:00am.

PLACE: California  Environmental Protection
Agency

Air ResourcesBoard

Byron Sher Auditorium

10011 Street

Sacramento, California95814
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Thisitem may be considered at atwo—day meeting of
the Board, which will commence at 9:00 a.m., October
21,2010, and may continueat 8:30 a.m., on October 22,
2010. This item may not be considered until October
22, 2010. Please consult the agenda for the meeting,
which will be available at least 10 days before October
21, 2010to determinetheday onwhichthisitemwill be
considered.

INFORMATIVE DIGEST OF PROPOSED ACTION
AND POLICY STATEMENT OVERVIEW

Sections Affected: Proposed amendments to sec-
tions 2190, 2191 and 2194, title 13, California Code of
Regulations (the regul ationsfor the Periodic Smoke In-
spection Program).

Background
Periodic Smokel nspection Program

The PSIP was signed into law in 1990 (Senate Bill
2330) to control excessive smoke emissions from and
tampering in commercia fleets of heavy—duty trucks
and busses. It wasimplementedin July, 1998. The PSIP
requiresthat ownersof Californiabased fleets of two or
more diesel vehicles with gross vehicle weight ratings
(GVWR) of greater than 6,000 pounds conduct annual
smoke opacity inspections of their vehicles, repair
those with excessive smoke emissions, and retain appli-
cable records for a minimum of two years. Staff esti-
mates that 379,242 vehicles in about 12,600 fleets are
subject to PSIP in 20101, More information regarding
the PSI P can beaccessed at: http://www.arb.ca.gov/ent/
hdvip/hdvip.htm.

Diesel Smog Check

Assembly Bill 1488 was enacted in 2007. It requires
that diesel passenger cars and trucks, manufactured af-
ter the 1997 model year with GVWR of 14,000 pounds
or less, beincluded in the California Smog Check Pro-
gram beginning January 1, 2010. The diesel Smog
Check Programisregistration based and requiresemis-
sionscheckson abiennial basis. The programisadmin-
istered by the Department of Consumer Affairs, Bureau
of Automotive Repair (BAR) with assistance from
ARB. Diesel Smog Check inspectionsconsist of avisu-
a inspection of the emission control devices, an
interrogation of the vehicle’'s on-board diagnostic
(OBD) system, and avisual assessment of thevehicle's
smoke level. About 510,700 diesel vehicles are subject
tothe diesel Smog Check Program, the vast majority of
whichareprivately owned and not subject tothe PSIP,

1cdiforniaAir ResourcesBoard, “ Staff Report: Initial Statement
of Reasonsfor Proposed Rulemaking. Public Hearing to Consider
Proposed Amendmentsto California Regulations Governing The
Heavy—Duty Vehicle Inspection Program (HDVIP) and the Peri-
odic Smoke Inspection Program (PSIP), October 1997, pp 21.

Concurrent Impacts of the PSIP and Smog Check

Programs

With the 2010 implementation of biennial Smog
Checksfor lighter diesel vehicles, about 76,740 diesel
vehicleswill be subject to both Smog Checks and PSIP
opacity inspections. Every other year, owners of these
vehicleswill haveto performbothtestsinthesameyear.
Thetestsarelargely duplicative becausethey both eval-
uate smokeemissionsof thevehicle.

Thestaff believesthereislittleor noair quality bene-
fitfrom performing bothtestsinoneyear. Thereisacost
to the vehicle owner however; a PSIP inspection aver-
ages $55 per test, and a Smog Check averages $47 per
test.

Proposed Action

ARB staff isproposing regulatory amendmentstothe
current PSIP programto allow commercial truck fleets,
subject to both the PSIP and the Smog Check Program
to submit evidence of passing a Smog Check inspection
as proof of compliance with the PSIP. The effect of the
staff proposal is to reduce the cost of complying with
thesetwo programs by about $55 every other year, with
littleor nolossof air quality benefits.

For those yearswhen a Smog Check inspectionisnot
required, the vehicle would still be required to perform
a PSIP smoke inspection. Submission of documenta-
tion of passing Smog Check inspection, inlieu of aPSIP
annual smoke opacity inspection, would only be for
those calendar years when a Smog Check inspectionis
required. This change would apply to 1998 and subse-
quent model-year vehicles with GVWR of 14,000
poundsor lessthat are currently subject tothe PSIP. The
PSIP requirements for diesel vehicles not subject to
Smog Check would beunchanged.

COMPARABLE FEDERAL REGULATIONS

There are no comparable federal regulations at this
time. Federal regulations for heavy—duty engines are
limited to establishing new engine emission standards
for oxides of nitrogen (NOX), particul ate matter (PM),
hydrocarbons (HC), and carbon monoxide (CO). This
proposed amendment appliesto the operation of in—use
diesel vehiclesinCalifornia.

AVAILABILITY OF DOCUMENTSAND
AGENCY CONTACT PERSONS

ARB staff has prepared a Staff Report: Initial State-
ment of Reasons (I SOR) for the proposed regul atory ac-
tion, which includes a summary of the economic and
environmental impacts of the proposed amendment.
Thereport isentitled: “Public Hearing to Consider Mi-
nor Amendmentsto the Periodic Smoke | nspection Pro-
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gram in Responseto the Inclusion of Diesel Vehiclesin
Smog Check (Assembly Bill 1488, Mendoza2007)”.

Copies of the ISOR and the full text of the proposed
regulatory amendment language, in underline and
strikeout format to allow for comparison with the exist-
ing regulations, may be accessed on ARB’s website
listed below, or may be obtained from the Public In-
formation Office, Air Resources Board, 1001 | Street,
Visitors and Environmental Services Center, First
Floor, Sacramento, California, 95814, (916) 322—2990
at least 45 days prior to the scheduled hearing on Octo-
ber 21, 2010.

Upon its completion, the Final Statement of Reasons
(FSOR) will be available and copies may be requested
from the agency contact personsin this notice, or may
beaccessed on ARB’swebsitelisted bel ow.

Inquiries concerning the substance of the proposed
amendment may be directed to the agency contact per-
sons, Mr. Robert lanni, Air Resources Engineer, at
(916) 322-0845 or Mr. Wayne Sobieralski, Air Re-
sources Engineer, at (916) 323-1099, of the Heavy—
Duty Vehicle Inspection and Maintenance Develop-
ment Section.

Further, the agency representative and designated
back—up contact person to who nonsubstantive inqui-
ries concerning the proposed administrative action may
be directed to Lori Andreoni, Manager, Board Admin-
istration and Regulatory Coordination Unit, (916)
322-4011, or Trini Balcazar, Regulations Coordinator
(916) 445-9564. The Board has compiled arecord for
this rulemaking action, which includes al the informa-
tion uponwhichthe proposed amendmentisbased. This
material is available for inspection upon request to the
contact persons.

This natice, the ISOR and all subsequent regulatory
documents, including the FSOR, when completed, are
availableon ARB’swebsitefor thisrulemaking at:
http://www.arb.ca.gov/regact/2010/psip2010/

psip2010. htm.

COSTSTO PUBLIC AGENCIESAND TO
BUSINESSES AND PERSONS AFFECTED

The determination of the Board's Executive Officer
concerning the costs or savings necessarily incurred by
public agencies and private persons and businesses in
reasonable compliance with the proposed regulationsis
presented bel ow.

The Executive Officer has determined that, except as
discussed below, the proposed regulatory action would
not create costs or savings, as defined in Government
Code sections 11346.5(a)(5) and 11346.5(a)(6), to any
State agency or in federal funding to the State, costs or
mandate to any local agency or school district, whether
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or not reimbursable by the State pursuant to Govern-
ment Code, title 2, division 4, part 7 (commencing with
section 17500), or other nondiscretionary cost or sav-
ingsto Stateor local agencies.

Theproposed regulation amendmentswould resultin
small cost savingsto some State and local agenciesand
school districts that operate diesel powered trucks,
manufactured after the 1997 model year with GVWR of
14,000 pounds or less that are subject to both the
CdliforniaSmog Check Programandthe PSIP,

In developing this regulatory proposal, ARB staff
evaluated the potential economic impacts on represen-
tative private persons or businesses. The Executive Of-
ficer has determined that certain private persons and
businesses would not incur additional costs dueto this
regulatory item and in fact will incur a saving by not
performing a PSIP test during yearsin which avehicle
would be subject to both programs. While some PSIP
testing services may see a small decline in the number
of smoketestsperformed on vehicleshaving GVWR of
6,0001t0 14,000 pounds?, other Smog Check testing ser-
vicesmay experience asmall increasein the number of
smoke tests. The proposed amendments only modify
the frequency of PSIP inspections for vehicles having
GVWR of 6,000 to 14,000 poundsto every other year.
The Executive Officer has made an initial determina-
tion that the proposed regulatory action would not have
asignificant statewide adverse economicimpact direct-
ly affecting businesses, including the ability of Califor-
nia businesses to compete with businesses in other
states, or on representativeprivate persons.

In accordance with Government Code sections
11346.3, the Executive Officer has determined that the
proposed regulatory action would not affect the cre-
ation or elimination of jobswithin the State of Califor-
nia, the creation of new businesses or elimination of ex-
isting businesses within the State of California, or the
expansion of businesses currently doing business with-
in the State of California. A detailed assessment of the
economicimpactsof theproposed regul atory action can
befoundinthel SOR.

The Executive Officer has also determined, pursuant
to CaliforniaCodeof Regulations, title 1, section 4, that
the proposed regulatory action would affect small busi-
nesses. Beforetaking final action on the proposed regu-
latory action, the Board must determine that no reason-
able dternative considered by the Board or that has
otherwisebeenidentified and brought to theattention of
the Board would be more effective in carrying out the
purposefor whichtheactionisproposed or would beas

2 There are about 150 smoke testing servicesthroughout the state
and thevast majority of their testing serviceisfor vehicleshaving
GVWR greater than 14,000 pounds.
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effective and less burdensome to affected private per-
sonsthantheproposed action.

SUBMITTAL OF COMMENTS

Interested members of the public may also present
commentsorally or inwriting at the meeting, and com-
ments may be submitted by postal mail or by electronic
submittal beforethe meeting. The public comment peri-
od for thisregulatory action will begin on September 6,
2010. To be considered by the Board, written com-
ments, not physically submitted at the meeting, must be
submitted on or after September 6, 2010, and received
nolater than 12:00 noon, October 20, 2010, and must
beaddressedtothefollowing:

Postal mail: Clerk of theBoard, Air Resources
Board
10011 Street, Sacramento, California
95814

Electronicsubmittal: http://www.arb.ca.gov/
li spub/comm/bclist.php

Please note that under the California Public Records
Act (Gov. Code, § 6250 et seq.), your written and oral
comments, attachments, and associated contact in-
formation (e.g., your address, phone, email, etc.) be-
come part of the public record and can bereleased tothe
public uponrequest. Additionally, thisinformation may
become available via Google, Yahoo, and other search
engines.

The Board requests, but does not require, that 20 co-
pies of any written statement be submitted and that all
written statements be filed at least 10 days prior to the
hearing so that ARB staff and Board Members have
time to fully consider each comment. The Board en-
courages members of the publicto bring to the attention
of staff in advance of the hearing any suggestions for
modification of the proposed regulatory action.

STATUTORY AUTHORITY AND REFERENCES

Thisregulatory action is proposed under that author-
ity granted in Health and Safety Code, sections 39600,
39601, and 43701. This action is proposed to imple-
ment, interpret and make specific sections 39002,
39003, 39010, 39033, 43000, 43018, 43701(a),
44010.5, 44011, 44011.6 and 44012, Health and Safety
Code.

HEARING PROCEDURES

The public hearing will be conducted in accordance
with the California Administrative Procedure Act,
Government Code, title 2, division 3, part 1, chapter 3.5
(commencing with section 11340).

Following the public hearing, the Board may adopt
the regulatory language as originally proposed, or with
non—substantial or grammatical modifications. The
Board may al so adopt the proposed regul atory language
with other modificationsif the text, asmodified, is suf-
ficiently related to the originally proposed text that the
public wasadequately placed on notice and that thereg-
ulatory language, as modified, could result from the
proposed regulatory action; in such event, thefull regu-
latory text, with the modifications clearly indicated,
will be made available to the public for written com-
ment at |east 15 daysbeforeitisadopted.

The public may request a copy of the modified regu-
latory text from ARB’sPublic Information Office, Visi-
torsand Environmental Services Center, 1001 | Street,
First Floor, Sacramento, California, 95814, (916)
322-2990.

SPECIAL ACCOMMODATION REQUEST

Special accommodation or language needs can be
provided for any of thefollowing:
e Aninterpreter tobeavailableat thehearing;

e  Documents made available in an alternate format
(i.e.Braille, largeprint) or another language;
e  Adisability—related reasonableaccommodation.
To request these special accommodations or lan-
guage needs, please contact the Clerk of the Board at
(916) 322-5594 or by facsimile at (916) 322—3928 as
soon as possible, but no later than 10 business days be-
forethe scheduled Board hearing. TTY/TDD/Speechto
Speech usersmay dial 711 for the CaliforniaRelay Ser-
vice.
Parasolicitar algunacomodidade especial osi por
suidiomanecesitacualquieradelossiguientes:
e Unintérpretequeestédisponibleenlaaudiencia;

e Documentos disponibles en un formato
aternativo (esdecir, sistemaBraille, letragrande)
uotroidioma;

e  Unaacomodacion razonablerelacionadosconuna
incapacidad.

Por favor llame a la officina del Consgjo a (916)
322-5594 o envieunfax a(916) 322—-3928 10 maspron-
to possible, pero no menos de 10 dias de trabajo antes
del el dia programado para la audencia del Consgjo.
TTY/TDD/Personas que nesessitan este servicion pue-
den marcar €l 711 parael Servicio de Retransmision de
MensgjesdeCalifornia.
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TITLE 14. FISH AND GAME
COMMISSION

Notice of Proposed Changesin Regulations

NOTICE ISHEREBY GIVEN that the Fish and
Game Commission (Commission), pursuant to the au-
thority vested by sections 200, 202, 205, 215, 220, 240,
702, 7071, 8587.1 and 8588 of the Fish and Game Code
and to implement, interpret or make specific sections
97, 200, 202, 205, 206, 215, 220, 240, 1802, 5508,
5509, 7056, 7071, 8585.5, 8586, 8587, 8587.1 and
8588, Fish and Game Code; 50 Code of Federal Regula-
tions (CFR) Part 660, Subpart G; 50 CFR 660.384; and
Section 27.20, Title 14, CaliforniaCode of Regulations,
proposes to amend sections 27.20, 27.25, 27.30, 27.32,
27.35, 27.45, 27.50, 27.65, 28.26, 28.27, 28.28, 28.29,
28.48, 28.49, 28.54, 28.55, 28.56, 28.58, 28.65, 52.10
and 150.16, and repeal sections 27.40, 28.51, 28.52,
28.53, and 28.57, Title 14, California Code of Regula-
tions (CCR), relating to recreational and commercial
fishing regulations for federal groundfish and
associated speciesfor consistency withfederal rules.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Under Californial aw, the Commission adoptsregul a-
tionsfor recreational groundfish fishing in state waters
zerotothreemilesfrom shore. The Commission hasau-
thority over commercial nearshorefishing, whereasthe
legislature has authority over other commercial fishing
instatewaters. The Pacific Fishery Management Coun-
cil (Council), consisting of representatives from West
Coast states, a tribal representative, and the National
Oceanographic and Atmospheric  Administration
(NOAA) Fisheries, recommends management mea-
suresfor jointly managed fisheries operating in federal
waters three to 200 miles from shore. These manage-
ment measures are established asfederal regulationshby
the Secretary of Commerce. For consistency, ease of
enforcement, and to avoid confusion on the part of rec-
reational and commercial fishermen, the Commission
routinely adopts regulationsto bring state law into con-
formance with federal rules for groundfish and other
federally—managed species. The proposed changes de-
scribed in this action would make the requisite changes
to make state regulations consistent with new federal
regulations that are expected to be effective in January,
2011.

Groundfish and Associated Species

There are 90 species of federal groundfish that occur
instate and federal watersoff thecoast of California, in-

cluding lingcod, severa rockfishes, cabezon, kelp
greenling, Californiascorpionfish, someflatfishes, and
some sharks. These 90 species are managed primarily
by the Council under the Pacific Coast Federal Ground-
fish Fishery Management Plan (Magnuson-Stevens
Fisheriesand Conservation Act 16 U.S.C. Section 1851
et seg. or “Magnuson”) and aredefined in Section 1.91,
Title 14, CCR. Harvest of California scorpionfish, ca-
bezon, nearshore rockfishes, and greenlings, all of
which are federal groundfish, occurs primarily in state
waters. Management guidelines for these species are
alsoincluded in the state’s Nearshore Fishery Manage-
ment Plan (NFMP). Californiadevel opsregulationsfor
state waters that conform to, or are more conservative
than, federal regulations.

Californiasheephead, ocean whitefish and all green-
lings of the genus Hexagrammos are species that occur
almost exclusively within statewatersin Californiaand
are managed by the Department of Fish and Game (De-
partment). These state-managed species, otherwise
identified as “associated species’ are known to be
caught with federal groundfish, and thus are regulated
in conjunction with federal groundfish by the state. The
same regul ations that apply to the 90 species of federal
groundfish also apply to these associated species pur-
suanttoregulationsinTitle14, CCR.

Managingto Annual Catch Limits

Past and current management of federal groundfish
and associated species include annual limits on take
known as optimum yields (OY's); in the NFMP these
limits are called Total Allowable Catch (TAC). Inre-
sponse to the recent reauthorization of the Magnuson
Act, theCouncil revisedtheannual limitsto specifically
account for scientific and management uncertainty.
Thesenew harvest limitsreplacethe OY sand arecalled
Annual Catch Limits (ACLS), afederal take limit that
accountsfor all sources of fishing related mortality and
isset at alevel that is expected to prevent overfishing.
Recreational and commercia sector—specific alloca-
tionlimitsarecalled harvest guidelines(HGs).

The Council develops groundfish regulations on a
biennial basis. At its June 2010 meeting, the Council
adopted new ACL sfor somefederal groundfish species
along with HGs for the different fishery sectorsfor the
2011 and 2012 cycle. Management measures (e.g., sea-
sons, depth constraints, bag limits) were also decided
by the Council to keep within the new limits for each
state and sector.

Sock Assessment Outcomes

Federal catch limits are adopted by the Council and
established in regulation by the Secretary of Com-
merce. For state-managed nearshore species (Section
1.90, Title 14, CCR), morerestrictive limits may apply
in California depending on application of the fishery
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control rules of the NFMP, and set at appropriate levels
to maintain healthy stocks using the state's standards
for sustainability.

Overfished Socks

If astock assessment reveal sthat the current popula-
tion sizeisat or below 25 percent of the unfished bio-
mass (the historic population size), itisconsidered “ ov-
erfished”.

Of the six groundfish species in California that are
considered overfished species, yelloweye rockfish is
the most constraining to the California recreational
fishery.

For areas where yelloweye rockfish are most often
encountered, proposed fishing seasons and depth
constraints are similar to status quo. The depth
constraint remains at 20 fm north of Point Arena and
was not relaxed in areas further south to avoid yellow-
eye rockfish encounters. The Northern Management
Areafishing season will only be extended by oneand a
half months.

Cowcod remainsin an overfished status and contin-
uesto constrain the season length and allowabl e fishing
depth to 60 fmin the Southern Management Area(San-
taBarbara, Ventura, Los Angeles, Orange and San Di-
ego Counties). The Cowcod Conservation Area(CCA)
management areaalready protectsalarge portion of off-
shore southern California waters, where cowcod are
most likely to occur. The CCA now has a proposed
depth constraint of 30fm.

Precautionary Stocks

The Council adopted new cabezon ACL values of
179 metric tons (394,600 pounds) for 2011 and 168
metrictons (370,400 pounds) for 2012 based onthenew
stock assessment information.

However, according to the NFMP, California is re-
quired to manage more conservatively for stockswhose
depletionlevel is“ precautionary,” meaning the stock is
below the NFMP's* healthy” target of 60 percent of un-
fishedlevels. The new cabezon assessment suggeststhe
current population level isonly 48 to 57 percent of un-
fished biomass in northern and southern Californiare-
spectively. Followingthe NFM P’ smorerestrictive con-
trol rules that apply when stocks are above 40 percent
and below 60 percent of unfished levels, the Depart-
ment is proposing that the Commission set the annual
cabezon TAC at 148 metrictons(326,200 pounds).

The proposed TAC would be significantly higher
thanthe current TAC established in Section 52.10, Title
14, CCR (152,100 pounds or approximately 69 metric
tons). Because the TAC is alocated 39 percent to the
commercial sector and 61 percent to the recreational
sector, the allocations to each sector that presently are
established in Section 52.10 would be adjusted propor-
tionally so that the recreationa fishery would be al-

lowed 199,000 pounds, and the commercial fishery
127,200 pounds.

Based ontheincreased ACL, for therecreational sec-
tor of thefishery the Council increased the statewideca
bezon bag limit fromtwo to threefishwithinthetenfish
rockfish, cabezon, greenling (RCG) bag limit. Under a
3—fish bag limit, projected catches are still anticipated
to fall below the recreational allocation of 199,000
pounds.

Commercia harvest is regulated to provide seasonal
take of cabezon with cumulativetrip limits per individ-
ual permittee. In August 2003, the Commission estab-
lished cumulative trip limits for cabezon similar to the
federal management approach for nearshore rockfish
by limiting each permittee’s take to a specified maxi-
mum level in atwo—month period. Thetrip limits need
to be adjusted upward to accommodate the proposed in-
crease to the commercial allocation. The Department
has proposed arange of trip limit optionsthat would ac-
commodate this increase. The range would alow the
Commission to select any val ue between zero and 1000
poundsfor each of fivetwo—month cumulativelimit pe-
riods.

Blue rockfish isanother “ precautionary” speciesand
its status constrains central California. Although blue
rockfish is not as constraining as it was in 2009-2010,
bluerockfishstill limitsthe 2011-2012 season lengthin
Management Areasfrom Point Arenato Point Concep-
tion. The Council approved a moderate increase in the
season length in Central California (Point Arena to
Point Conception) inorder to stay within the new HG of
241 metrictonsfor bluerockfish.

Healthy Stocks

In June, the Council greatly increased the California
recreational HG for lingcod from 422 metric tons in
2010 to 1151 metric tonsin 2011 and 2012. In order to
maximize opportunity for lingcod while continuing to
avoid overfished species, the Council chose to remove
the lingcod spawning closure for all modes of recre-
ational fishing in California. To allow for additional
retention of lingcod, the Council adopted a new recre-
ational sizelimitfor lingcod of 22inches(downfrom 24
inches) inan effort to maximizefishing opportunity and
makeregulations consistent among California, Oregon,
and Washington. The new proposed fillet length is 14
inches.

The Council chose to increase the scorpionfish depth
constraint from 40 to 60 fm in the Southern Manage-
ment Area during January and February, making the
depth constraint 60 fm year—round—consistent with
therest of theyear.

I ncreased Fishing Opportunity

Based on the outcomes of recent stock assessments,
and resulting increasesto ACLs, the Council increased

1367



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

recreational fishing opportunities where appropriate.
Theresulting 2011 and 2012 season structure and depth
constraints adopted by the Council are provided in
Tablel.

The proposed regulatory changesin Table 1 will af-
fect boat—based anglers targeting groundfish and
associated species; shore-based fishing and spearfish-
ing continueto beallowed year—ound for these species.

Table 1. Proposed season structure and depth constraints for the California recreational groundfish fishery for
2011 and 2012, adopted for federal waters by the Council in June 2010.
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The Council adopted a30 fm depth constraint for the
Cowcod Conservation Area(CCA), rather than the cur-
rent 20 fm, meaning all areas within the CCA that are
deeper than 30 fm will continue to be closed to fishing
for groundfish and associated species. The current 20
fm depth constraint is defined using general depth con-
tours, while the 30 fm depth constraint will be defined
by Federal waypoints. Waypointsare preferablefor an-
gler complianceand enforceability.

Only four areas within the CCA currently open to
groundfish fishing will be affected by increasing theal -
lowabl e fishing depth to 30 fm: Santa Barbaraand San
Nicolas Islands, and Tanner and Cortes Banks. Areas
such as Osbourne Bank, which are currently open to 20
fm but drop off into deeper depthstoo quickly to allow
compliance, will beclosedtofishing.

The Council decided to expand the list of rockfish
speciesthat may beretained withinthe CCA toincrease
fishing opportunity south of Point Conception. Current-
ly, only nearshore species are alowed and all shelf
rockfish encountered within the CCA must be dis-
carded. The Council adopted new regulations to allow
for the take and possession of shelf rockfish, asdefined
inSection1.91, Title14, CCR,inthe CCA.

Regulation S mplification and Consistency

Inaddition to changesthat are expected to providein-
creased fishing opportunity, other changesto California
recreational fishing regulationswere adopted to simpli-
fy regulations. The Council removed the 10 fm depth
closure around the Farallon I slands and Noonday Rock
inorder to smplify regulations. Of the habitat currently
closed tofishing under thisregulation, thevast magjority
isnow part of the North Farallon Islands State Marine
Reserve and Southeast Farallon Islands State Marine

Reserve. The reserves were established May 1, 2010,
and prohibit fishing for groundfish and associated spe-
cies. Thelimited areaoutsidethereservesinlessthan 10
fm is not a concern for fishery management or con-
servation and would remain open to groundfish fishing
under the specified depth constraint and season length
inthat Management Area.

Tosimplify thenamesused to describetherecreation-
al Management Areas, the longer, less intuitive status
guo nameswill bereplaced with singleword namesthat
relateto the geographiclocation of thearea. In addition,
the Council chose to combine the Monterey (from Pi-
geon Point to Point Lopez) and Morro Bay (Point Lopez
to Point Conception) South—Central Groundfish Man-
agement Areasintoonearea.

The Department proposes to combine regulations
concerning minor federal groundfishinto onesection of
Title 14, CCR, for simplification. These species in-
clude: Petrale sole, starry flounder, soupfin shark, Do-
ver sole, English sole, arrowtooth flounder, spiny dog-
fish, big skate, Californiaskate, longnose skate, ratfish,
Pacific rattail, finescale codling, Pacific Cod, Pacific
whiting, sablefish, longspine thornyhead and short-
spinethornyhead.

For added consistency, the Council adopted gear re-
strictionssuch that no morethan onelineand two hooks
may be used to recreationally take cabezon and green-
lings. This action will make angling gear restrictions
consistent among cabezon, greenlings, rockfish and
lingcod, which are commonly caught and managed to-
gether astheRCG complex.

The specific proposed Title 14 regulation changes
identified in this regulatory package (outlined below)
are necessary in order to make the State's recreational
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groundfish regulations consistent with the new federal
rules that will be established by NMFS following the
Council’sactions. The proposed changes are necessary
to provide the best fishing opportunities possible while
stayingwithinfederal and stateharvest limits.

e Moadifications to Section 27.20, Groundfish

Management Areas, Seasons, Depth, Exceptions, and
Fishery Closure/Rule Change ProcessDescribed.

Existing regulations in subsection 27.20(e) describe
the fishery closure and/or rule change process. A har-
vest limitincludesoptimumyield, recreational HG, and
recreational harvest target. Proposed changeswouldin-
clude “annual catch limit” and “annual catch target” as
validtypesof harvest limits.

e Moadifications to  Section
Groundfish Management Area.

Existing seasons, depth constraints, and special clo-
sure areas regul ations (subsection 27.25(b)) establish a
May 15 through September 15 season with amaximum
depth constraint of 20 fm (120 feet) for groundfish and
associated species for the waters between the Oregon
border and the 40° 10’ North Latitude management
line near Cape Mendocino (Humboldt County). Pro-
posed regulations would expand the fishing season for
al groundfish and associated species by changing the
season duration to May 14, 2011 (May 12, 2012)
through October 31, and maintain the maximum depth
constraint of 20fm (120feet).

e Modifications to Section 27.30, North—Central
North of Point Arena Groundfish Management Area.

The name of the North—Central North of Point Arena
Groundfish Management Area, defined in subsection
27.30(a), would be changed to the “Mendocino
Groundfish Management Area” for brevity and ease of
use.

Existing seasons, depth constraints, and special clo-
sure areas regul ations (subsection 27.30(b)) establish a
May 15 through August 15 season for groundfish and
associ ated species with amaximum depth constraint of
20 fm (120 feet) for the waters between the 40° 10’
North L atitude management line near Cape Mendocino
(Humboldt County) and Point Arena (Mendocino
County). Proposed regulations would keep the fishing
season for al groundfish and associated species near
status quo, only changing the opening date to May 14,
2011 (May 12, 2012) rather than May 15, while main-
taining the maximum depth constraint of 20 fm (120
feet).

e Madifications to Section 27.32, North—Central
South of Point Arena Groundfish Management Area.

Section 27.32 would be renumbered as Section
27.35.

27.25, Northern

The name of the North—Central South of Point Arena
Groundfish Management Area, defined in subsection
27.32(a) would be changed to the “San Francisco
GroundfishManagement Area’ insubsection27.35(a).

Existing seasons, depth constraints, and special clo-
sureareasregulationsin subsection 27.32(b) establisha
June 13 through October 31 season for groundfish and
associated species with amaximum depth constraint of
30 fm (180 feet) for the waters between Point Arena
(Mendocino County) and Pigeon Point (San Mateo
County). Regulations proposed for subsection 27.35(b)
would expand the fishing season for all groundfish and
associated species by changing the season length to
June 1 through December 31, and maintain the maxi-
mum depth constraint of 30fm (180feet).

Regulationsin Subsection 27.32(b)(4) establish a10
fm or less fishing closure around the Farallon Islands
and Noonday Rock. The proposed regulations would
eliminatethe 10 fm depth closure. Areas shallower than
10 fm within the Northern Farallon Islands or the
Southeast Fardlon Islands State Marine Reserves
would continueto be closed; areasshallower than 10fm
outsidethereserveswould allow for groundfishfishing.

e Moadifications to Section 27.35, Monterey
South—Central Groundfish Management Area and
Section 27.40, Morro Bay South—Central Groundfish
Management Area.

Section 27.35 would be renumbered as Section
27.40.

Proposed regulations would combine the Monterey
South—Central Groundfish Management Area, defined
in subsection 27.35(a), and the Morro Bay South—Cen-
tral Groundfish Management Area, defined in Section
27.40(a) into one management area. The new manage-
ment area would be named the “Central Groundfish
Management Area’ and defined in 27.40(a) as ocean
waters between Pigeon Point (San Mateo County) and
Point Conception (SantaBarbaraCounty).

Existing seasons, depth constraints, and special clo-
sure areas regulations (subsections 27.35(b) and
27.40(b)) establish aMay 1 through November 15 sea-
son for groundfish and associated species, with amaxi-
mum depth constraint of 40 fm (240 feet), in both the
Monterey and the Morro Bay South—Central Ground-
fish Management Areas. Regulations proposed for the
new Central Groundfish Management Areain subsec-
tion 27.40(b) would expand the fishing season for all
groundfish and associated species by changing the sea-
son length to May 1 through December 31. The maxi-
mum depth constraint woul d be maintained at the status
quoof 40fm (240feet).

e Modifications to Section

Groundfish Management Area.
Existing seasons, depth constraints, and special clo-

sure areas regulations (Section 27.45(b)) establish a

27.45, Southern

1369



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

March 1 through December 31 season for groundfish
and associated species with a maximum depth
constraint of 60 fm (360 feet) for the waters between
Point Conception (SantaBarbaraCounty) and theU.S.—
Mexico border, except that Californiascorpionfish may
be taken in January and February with a maximum
depth constraint of 40 fm (240 feet). Proposed regula-
tionswould keep the open fishing season at status quo,
but increase the 40 fm California scorpionfish depth
constraint to 60 fm. This action would make the South-
ern California scorpionfish depth constraint (60 fm)
consistent with the Southern groundfish depth
constraint (60 fm), and California scorpionfish would
continueto be openyear—round.

e Modifications to  Section
ConservationAreas

Existing seasons and depth constraint regulations
(subsection 27.50(b)) establish aMarch 1 through De-
cember 31 season for specific groundfish and
associated species with amaximum depth constraint of
20 fm (120 feet) for the waters inside the CCA as de-
fined by general depth contour lines, except California
scorpionfish may be taken year—round. Proposed regu-
lations would increase the depth constraint inside the
CCA from 20 fm to 30 fm year—round, as defined by
Federal waypoints. Proposed regulations would add
shelf rockfish, as defined in subsection 1.91(b), to the
list of allowable speciesor speciesgroupsto betaken or
possessed March 1 through December 31.

e Modifications Concerning Lingcod to Sections
27.25, Northern Groundfish Management Area; 27.30,
North—Central North of Point Arena Groundfish
Management Area; 27.32, North—Central South of
Point Arena Groundfish Management Area; 27.35,
Monterey South—Central Groundfish Management
Area; 27.40, Morro Bay South—Central Groundfish
Management Area;  27.45, Southern Groundfish
Management Area; and 27.50, Cowcod Conservation
Areas.

Existing lingcod season regulations in subsections
27.25(c)(3), 27.30(c)(2), 27.32(c)(3), 27.35(c)(3),
27.40(c)(3), 27.45(c)(3), and 27.50(c)(2) establish a
lingcod spawning closure during January through
March, and December for shore-based anglers. Pro-
posed regulations would allow for take and possession
of recreationally caught lingcod during these months
from beaches, banks, piers, jetties, breakwaters, docks,
and other man—made structuresconnected to theshore.

Existing lingcod season regul ations described in sub-
sections  27.25(c)(4), 27.30(c)(3), 27.32(c)(4),
27.35(c)(4), 27.40(c)(4), 27.45(c)(4), and 27.50(c)(3)
establish a lingcod closure during January through
March, and December for divers and spearfishers. Pro-
posed regulations would remove the diving/spearfish-

27.50, Cowcod

ing provision so that recreational divers and spearfish-
erswould beallowed to take and possesslingcod during
thesemonths.

Existing lingcod season regulations in subsections
27.45(b)(1), and 27.50(b)(1) through 27.50(b)(4) es-
tablish a lingcod spawning closure during January
through March, and December for boat—based anglers
in the Southern Groundfish Management Area and the
CCA. Proposed regulations would allow for the state-
wide take and possession of recreationally caught ling-
cod during these monthsfrom any vessel when the sea-
son for groundfish and associated species is open by
management area.

e Modifications to Section 27.65, Filleting Fish on
\essels

Existing regulationsin subsection 27.65(b)(3) estab-
lisha16 inch minimum fillet length for lingcod filleted
onavessal. Proposed regulationswoul d lower themini-
mumlingcodfillet lengthto 14incheswhenfilleted ona
vessel. Thisactionisnecessary to accommodatethe de-
crease in the statewide lingcod minimum size limit
from 24 inches to 22 inches total length. Each fillet
would still need to bear intact a one-inch square patch
of skinfor identification.

e Modifications to Section 28.26 California
Sheephead; Section 28.27 Lingcod; Section 28.28
Cabezon; Section 28.29 Kelp Greenling. Rock
Greenling; Section 28.49 Dover Sole, English Sole,
Petrale Sole, Arrowtooth Flounder, and Sarry
Flounder; Section 28.51 Spiny Dogfish, Soupfin Shark;
Section 28.52 Big Skates, California Skates, and
Longnose Skates; Section 28.53 Ratfish, Rattails and
Codlings; Section 28.54 California Scorpionfish
(Sculpin); Section 28.55 Rockfish (Sebastes): Section
28.56 Leopard Shark; Section 28.57 Pacific Cod,

Pacific Whiting, Sablefish, and Thornyheads; and
Section 28.58 Ocean Whitefish.

The proposed regulations would combine Sections
28.49 Dover Sole, English Sole, Petrale Sole, Arrow-
tooth Flounder, and Starry Flounder; Section 28.51
Spiny Dogfish, Soupfin Shark; Section 28.52 Big
Skates, California Skates, and Longnose Skates; Sec-
tion 28.53 Ratfish, Rattails and Codlings; and Section
28.57 Pacific Cod, Pacific Whiting, Sablefish, and
Thornyheadsinto onesection, Section 28.49.

Existing regulations establish seasons and depth
constraints for these species or species groups. Addi-
tionally, some species or species groups have size, bag
limits, exceptions, and/or gear restrictions. The pro-
posed regulations would change season dates and/or
depth constraintsto match the proposed regulationsfor
the different Groundfish Management Areas discussed
above.
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e Modificationsto Section 28.27, Lingcod.

Subsections 28.27(a)(1) through 28.27(a)(7) define
the open season for lingcod in each Management Area.
Existing regulationsin these subsections would be mo-
dified to make the lingcod season consistent with the
general groundfish season asdescribed above.

Existing regulations in subsection 28.27(c) establish
aminimumsizelimit of 24inchesfor lingcod statewide.
The proposed regulations would modify the lingcod
minimumsizelimit from 24inchesto 22inches.

Existing regulations in subsection 28.27(d) establish
a method of take for targeting lingcod. The allowable
gear usedtotakelingcod isdefined asnot morethantwo
hooks and one line. The proposed regulations would
clarify these gear restrictions apply only when recre-
ational angling for lingcod. Lingcod take by hand or
while diving or spearfishing would continue to be al-
lowed.

e Modificationsto Section 28.28, Cabezon.

Existing regulations in subsection 28.28(b) provide
for atwo fish bag limit within theten fish aggregate bag
limit for rockfish, cabezon and greenling (the RCG
complex). Proposed regulationswould increase the ca-
bezon bag limit from two fish to three fish, within the
RCG complex baglimit.

Modifications to subsection 28.28(d) would define
an allowable method of takefor cabezon whileangling.
Thisactionwould restrict the cabezon method of taketo
not more than two hooks and one line, consistent with
thelingcod and rockfish regulations.

e Moadifications to Section 28.29, Kelp and Rock
Greenling.

Modifications to subsection 28.29(d) would define
an allowablemethod of takefor kelp and rock greenling
while angling. This action would restrict the kelp and
rock greenling method of take to not more than two
hooks and one line, consistent with the lingcod and
rockfishregulations.

e Modifications to Section 28.54, California
Scor pionfish (Sculpin).

Existing open areas, seasons, and depth constraints
regulations (subsection 28.54(a)(6)) establish aJanuary
1 through December 31 season for scorpionfish for the
Southern Groundfish Management Area with a maxi-
mum depth constraint of 60 fm (360 feet) during March
through December and a maximum depth constraint of
40fm (240 feet) during January and February. Proposed
regulations would change the January and February
depth constraint for California scorpionfish to 60 fm
(360feet).

e Modificationto Section 28.55 Rockfish (Sebastes).

Existing regulationsin subsection 28.55(d) establish
amethod of take for targeting rockfish. The allowable
gear used to take rockfish is defined as not more than

two hooks and one line. The proposed regulations
would clarify these gear restrictions apply only when
recreational angling for rockfish. Rockfishtake by hand
or whilediving or spearfishing would continueto be al-
lowed.

e Modification to Section 28.65, General Fin Fish
Gear Restrictions.

Regulationsin subsection 28.65(c) definetheangling
gear restriction when rockfish or lingcod are aboard or
in possession as only one line and not more than two
hooks. Proposed regulations would extend this gear re-
strictionto cabezon and kelp and rock greenlings.

e Moadificationsto Section 52.10, Take of Sheephead,
Cabezonand Greenling.

Current regulations in subsection 52.10(a)(2) set the
annual TAC for cabezon at 152,100 pounds (69 metric
tons). Proposed changes would increase the statewide
TAC to 326,200 pounds (148 metric tons); consistent
with the NFM P guidelines and the higher ACL adopted
by the Council.

The commercial and recreational fisheries are each
allocated aspecified portion of the TAC in current regu-
lation—subsections52.10(a)(2) (A and B). Thus, theal -
located harvest amounts for the commercial and recre-
ational fisherieswould need to be adjusted proportion-
aly upward to account for theincreasetothe TAC. The
current allocation ratio is 39 percent to the commercial
sector and 61 percent to therecreational sector. Thisex-
isting ratio was applied to the proposed new TAC to
generate proposed sector allocations:

Thecommercial fishery allocation would increasefrom
59,300 poundsto 127,200 pounds.

Therecreational fishery allocation would increasefrom
92,800 poundsto 199,000 pounds.

e Modificationsto Section 150.16, Commercial Take
of Near shoreFishes.

The current cabezon two month cumulative trip lim-
its per individual, established in subsection
150.16(€)(6)(A), are designed to keep catchesto the al-
lowable commercial catch of 59,300 pounds and are as
follows:

January—ebruary: 300 pounds
March—April: 100 pounds
May—June: 250 pounds
July—August: 150 pounds
September—October: 900 pounds
November—December: 100 pounds

TheDepartment has proposed arangeof trip limit op-
tionsto accommodatethe proposed increaseto thecom-
mercia alocation in Section 52.10. The proposed val-
ues per each two—month period range from O to 1,000
pounds. The Commission may select values from that
rangewhichwill providefor commercial fishing yet en-
sure the commercial fishery does not exceed its new
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higher annual allocation (see above under Modifica
tionsto Section 52.10) and which will continueto align
the cabezon season with the minor nearshore rockfish
season set by the Council.

Additional changes are proposed to clarify and sim-
plify theregulations.

NOTICE ISGIVEN that any person interested may
present statements, orally or inwriting, relevant to this
action at a hearing to be held at the Lions Gate Hotel,
3410 Westover Street, McClellan, California, on Thurs-
day, September 16, 2010 at 8:30 a.m., or as soon there-
after asthematter may beheard.

NOTICE ISALSO GIVEN that any person inter-
ested may present statements, orally or inwriting, rele-
vant to this action at a hearing to be held in the Four
Pointsby Sheraton Hotel, 8110 Aero Drive, San Diego,
Cdlifornia, on Thursday, October 21, 2010 at 8:30 am.,
or as soon thereafter asthe matter may be heard. Itisre-
quested, but not required, that written comments be
submitted on or before October 14, 2010 at the address
given below, or by fax at (916) 653-5040, or by e-mail
to FGC@fgc.cagov. Written comments mailed,
faxed or e-mailed tothe Commission office, must be
received before 5:00 p.m. on October 18, 2010. All
comments must be received no later than October 21,
2010, at thehearingin San Diego, CA. If youwouldlike
copies of any modificationsto this proposal, pleasein-
cludeyour nameand mailing address.

The regulations as proposed in strikeout—underline
format, aswell asaninitial statement of reasons, includ-
ing environmental considerations and all information
upon which the proposal isbased (rulemaking file), are
on fileand available for public review from the agency
representative, Jon K. Fischer, Acting Executive Direc-
tor, Fish and Game Commission, 1416 Ninth Street,
Box 944209, Sacramento, California 942442090,
phone (916) 653-4899. Please direct requests for the
above mentioned documents and inquiries concerning
theregulatory processto Jon K. Fischer, or Sherrie Fon-
buenaat the preceding address or phone number. M ari-
ja Vojkovich, Regional Manager, Marine Region,
Department of Fish and Game, (805) 5681246 has
been designated to respond to questionson the sub-
stance of the proposed regulations. Copies of the Ini-
tial Statement of Reasons, including the regulatory lan-
guage, may be obtained from the address above. Notice
of the proposed action shall be posted on the Fish and
GameCommissionwebsiteat http://www.fgc.ca.gov.

Availability of Modified Text

If the regulations adopted by the Commission differ
from but are sufficiently related to the action proposed,
they will be available to the public for at least 15 days
prior to the date of adoption. Circumstances beyond the
control of the Commission (e.g., timing of Federal reg-
ulation adoption, timing of resource data collection,
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timelines do not allow, etc.) or changes made to be re-
sponsiveto public recommendation and commentsdur-
ing the regulatory process may preclude full com-
pliance with the 15-day comment period, and the Com-
mission will exercise its powers under Section 202 of
the Fish and Game Code. Regulations adopted pursuant
to this section are not subject to the time periods for
adoption, amendment or repeal of regulations pre-
scribedin Sections11343.4, 11346.4 and 11346.8 of the
Government Code. Any person interested may obtain a
copy of said regulations prior to the date of adoption by
contacting theagency representativenamed herein.

If the regulatory proposal is adopted, the final state-
ment of reasons may be obtained from the address
above when it has been received from the agency pro-
gram staff.

| mpact of Regulatory Action

The potential for significant statewide adverse eco-
nomic impactsthat might result from the proposed reg-
ulatory action has been assessed, and the following ini-
tial determinations relative to the required statutory
categorieshave been made:

(8 Significant Statewide Adverse Economic Impact
Directly Affecting Business, Including the Ability
of Cadlifornia Businesses to Compete with
Businessesin Other States:

The proposed action will not have a significant
statewide adverse economic impact directly
affecting business, including the ability of
California businesses to compete with businesses
in other states. The proposed management actions
would relax recreational groundfish fishing
regulationsin all of the Groundfish Management
Areas for one or more fish species and may have
positive impactsto some businessesin California.
Sport fishing businessowners, boat owners, tackle
store owners, boat manufacturers, vendors of
food, bait, fuel and lodging, and others that
provide goods or services to those that
recreationally pursue groundfish off California
may be positively affected to some degree from
increasesto businessif the 2011 and 2012 seasons
are adopted, relative to previous management
cycles. Likewise, commercia fishing industry
businesses may realize positive benefits from
increased catches of cabezon. However,
anticipated impacts are speculative and would
vary considerably by geographic location and by
the nature and extent of the regulatory action
taken.

Impact on the Creation or Elimination of Jobs
within the State, the Creation of New Businesses
or the Elimination of Existing Businesses, or the
Expansion of BusinessesinCalifornia:

(b)
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The proposed regulatory action could produce
someimpact on the creation or elimination of jobs
or businesses that rely an recreationa or
commercial fishing for groundfish and associated
species. However, the degree of impact is highly
speculativein nature and cannot be quantified. See
responseto (a) above.

(c) Cost Impacts on a Representative Private Person

or Business:
The Commission is not aware of any cost impacts
that a representative private person or business
would necessarily incur in reasonable compliance
withtheproposed action.

(d) Costs or Savings to State Agencies or
Costg/Savings in Federal Funding to the State:
None.

(e) Nondiscretionary Costd/Savings to  Local
Agencies: None.

(f) ProgramsMandated on Local Agenciesor School
Districts: None.

(g) Costs Imposed on any Local Agency or School
District that is Required to be Reimbursed Under
Part 7 (commencing with Section 17500) of
Division4, Government Code: None.

(h) EffectonHousing Costs: None.

Effect on Small Business

It has been determined that the adoption of thesereg-
ulations may affect small business. The Commission
has drafted the regulationsin Plain English pursuant to
Government Code sections 11342580 and
11346.2(a)(1).

Consideration of Alternatives

The Commission must determine that no reasonable
aternative considered by the Commission, or that has
otherwisebeenidentified and brought to the attention of
the Commission, would be more effective in carrying
out the purpose for which the action is proposed or
would be as effective and less burdensome to affected
private personsthanthe proposed action.

TITLE 17. CALIFORNIA AIR
RESOURCES BOARD

NOTICE OF PUBLIC HEARING TO
CONSIDER THE ADOPTION OF PROPOSED
AMENDMENTS TO THE AIRBORNE TOXIC

CONTROL MEASURE FOR STATIONARY
COMPRESSION IGNITION ENGINES

The Air Resources Board (ARB or Board) will con-
duct apublic hearing at the time and place noted below
to consider adoption of amendments to the Airborne
Toxic Control Measure for Stationary Compression

Ignition Engines (Stationary Diesel Engine ATCM or

ATCM).

DATE: October 21,2010

TIME: 9:00am.

PLACE: Cdifornia  Environmental Protection
Agency

AirResourcesBoard

Byron Sher Auditorium

10011 Street

Sacramento, California95814

Thisitem may be considered at atwo—day meeting of

the Board, which will commence at 9:00 a.m., October
21,2010, and may continueat 8:30 a.m., on October 22,
2010. This item may not be considered until October
22, 2010. Please consult the agenda for the hearing,
which will be available at least 10 days before October
21, 2010, to determine the day on which thisitem will
beconsidered.

INFORMATIVE DIGEST OF PROPOSED ACTION
AND POLICY STATEMENT OVERVIEW

SectionsAffected: Proposed amendmentstotitle17,
Cdlifornia Code of Regulations (CCR), sections
93115.3,93115.4, 93115.6, 93115.7, 93115.8, 93115.9,
93115.10, and 93115.13, the Stationary Diesel Engine
ATCM.

Background:

In 2004, the Board adopted the Stationary Diesel En-
gine ATCM (title 17, CCR section 93115). The ATCM
established emission controls on stationary diesel—
fueled compression ignition (diesel) engines that were
greater than 50 horsepower (hp). For new emergency
standby engines, the ATCM requires these engines to
meet a 0.15 grams per brake horsepower (g/bhp-hr)
particulate matter (PM) emission limit or the Off—-Road
Compression Ignition Engine Standard (title 13, CCR,
section 2423)(Off—Road Standards), whichever ismore
stringent. In California, the Off-Road Standards will
become more stringent than the ATCM 0.15 g/bhp-hr
PM emissions requirement beginning with Tier 4 en-
gines. TheTier 4 emissionslimitswill most likely cause
engine manufacturers to require after treatment
technologies such as a diesel particulate filter (DPF)
and a selective catalytic reduction (SCR) system on
their engines to meet the PM and oxides of nitrogen
(NOx) standards.

Effective July 11, 2006, the United States Environ-
mental Protection Agency (U.S. EPA) promulgated
Standardsof Performancefor Stationary Compression—
Ignition Internal Combustion Engines (NSPS)L. How-

1U.S. Environmental Protection Agency, Final New Source Per-
formance Standards for Stationary Compression Ignition Inter-
nal Combustion Engines, 71 FR 39154, July 11, 2006.

1373



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

ever, the NSPSfinal rule does not require manufactur-
ers of new emergency standby diesel engines to meet
theTier 4 emission standardsif after—treatment controls
must beinstalled.

In the summer of 2009, representatives from the En-
gine Manufacturers Association (EMA) requested that
ARB staff consider harmonizing the requirements for
new emergency standby engines in the ATCM with
those in the NSPS. ARB staff agreed to investigate the
feasibility, costs, and emissionsimpactsassociated with
aligning the ATCM with the federal NSPS. Based on
this work, ARB staff is proposing amendments to the
ATCM to closely aign with the federal NSPS require-
ments. The proposed amendments will reduce the cost
of complying with the ATCM while still providing
health protective emission limits for new emergency
standby engines. The proposed amendments primarily
affect the requirements for new stationary diesel en-
ginesusedinnon—agricultural operations.

DESCRIPTION OF THE PROPOSED
REGULATORY ACTION

ARB staff isproposing amendmentsto the Stationary
Diesel Engine ATCM to closely align the emissions
standardswith thoseinthefederal NSPS, to help clarify
provisionsin the ATCM and address new information,
andtoremoveprovisionsnolonger needed. A summary
of the proposed amendments is presented below. A
more detailed description can be found in the Initia
Statement of Reasons for Rulemaking at http://www.
arb.ca.gov/regact/2010/atcm2010/atcm2010.htm.

Exemptions: ARB staff is proposing to remove the
exemption that creates a sell-through provision in the
ATCM. This provision was originally included in the
regulation to hel p ensure an adequate supply of comply-
ing engines was available for installation and to mini-
mize the adverse economic impacts to deaers as the
new engine standards transitioned from one tier to the
next. Since the regulation will now only require new
emergency standby engines that meet a 0.15 g/bhp—hr
emission standard, and engines that meet this standard
have been available for severa years, the sell-through
provisionisno longer needed. Aswill be discussed lat-
er, anew sell-through provisionfor primeengines, con-
sistent with that in the NSPS, is being proposed as part
of thisrulemaking.

Definitions: ARB staff isproposing to add anew cri-
terion to the “ emergency standby engine” definition to
clarify that any diesel engine that supplies power to an
electric grid or that supplies power as part of afinancial
arrangement with any entity, except for those engines
enrolled in a demand response program (DRP) as de-
fined in the ATCM, is not considered an emergency
standby engine. Thisamendment will make the emer-

gency standby engine definition consistent with the
NSPSfinal rule.

ARB staff isaso proposing to modify the definition
of “emergency use.” The current definition of “emer-
gency use” includes the operation of emergency stand-
by engines on the day of rocket launch tracking per-
formed by the U.S. Department of Defense at Com-
mand Destruct sites. This provision was originaly in-
cluded to address engines at Command Destruct sites
supporting military operations at the Vandenberg Air
ForceBase. Thebaseisnow responsiblefor spaceplane
landing and ARB staff isproposing to amend the defini-
tion of emergency use to specify that the operation of
engines during rocket launch and space plane re—entry/
landingisconsidered emergency use.

ARB staff isalso proposing to amend thedefinition of
“maintenanceand testing” to add “ uninterruptibl e pow-
er supply” to the list of supported equipment that may
betested during maintenance and testing operations.

Other minor amendmentsto the definitionsare being
proposed to reflect revised terminology or improve
clarity.

Emission Limits for New Emergency Standby En-
gines: ARB staff isproposing to retain the 0.15 g/bhp—
hr PM emissions limit for new emergency standby en-
gines, align the other pollutant emission standardswith
the NSPS requirements, and, consistent with the NSPS
requirements, require any new emergency standby en-
gine to be 2007 model year or newer. This amendment
will eliminate the existing requirement in the ATCM
that would have required new emergency standby en-
ginesto meet the after—treatment based Tier 4 standards
when they are more stringent than 0.15 g/bhp-hr. It will
also require that any new emergency standby engine
must meet the 2007 model year or newer emissions|lim-
its in the Off-Road Standards for al pollutants. No
changes are proposed to the restrictions on the hours of
operation for maintenance and testing or to the provi-
sions that allow Districts to impose more stringent re-
quirements.

Emission Limitsfor New Emergency Sandby Direct—
Drive Fire Pump Engines: ARB staff proposes to
amend the ATCM to harmonize the PM and other pol-
lutant emission standards with those in the NSPS for
new emergency standby direct—drive fire pump en-
gines. The NSPS final rule requires stationary fire
pump diesel enginesto meet emission standardssimilar
to the NSPS stationary emergency standby engine stan-
dards with delays in implementation up to three years
for most engines. There are also special extensions for
engineswith greater than 2,650 revol utions per minute.
This decision was based on the timeframe required for
these enginesto meet National Fire Protection Associa-
tion specifications, and the significant costs to require
after—treatment when compared to amount of pollutant
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reduced. Theseamendmentswill not require new emer-
gency standby direct drive fire pump engines to meet
Tier 4 after-treatment based standards. Rather they will
meet either Tier 2 or Tier 3 standardsbased onthehorse-
power and model year of theengine.

Tier 4 Emissions Limit and Sell-Through Require-
ments for Prime Engines: The current ATCM requires
new prime engines to meet a 0.01 g/bhp—hr PM emis-
sions limit. This emission limit is the Tier 4 final PM
limit for most horsepower ranges. However, for certain
horsepower ranges, the Tier 4 final PM emissionslimit
is0.02 g/bhp-hr.2 To addressthisdifferencein emission
standards, in an earlier rulemaking, the Board approved
an alternative compliance provision that allowsengines
certified to the 0.02 g/bhp—hr PM emissions standards
to be in compliance with the ATCM. To simplify the
regulatory languageinthe ATCM, ARB staff ispropos-
ing to align the PM emissions limits for these engines
with the NSPS standard of 0.02 g/bhp-hr. In addition,
ARB staff isproposing to alignwiththe NSPSfinal rule
deadlines for installing prime engines manufactured
during the prior model year. This change essentially al-
lows for a 2—year sell-through for engines when the
new engine standards transition from one tier to the
next.

Emissions Limit and Reporting for Less than or
Equal to 50 Horsepower Engines: ARB staff proposes
to exempt less than or equal to 50 hp direct drive fire
pump engines from the requirement to meet the Off—
Road Standardsandinstead rely onthefederal NSPSre-
quirements for these engines. To align the ATCM with
the NSPS, ARB staff also proposesto not require after—
treatment based Tier 4 standards for new emergency
standby engines|lessthan or equal to 50 hp. In addition,
ARB staff proposesto delete the ATCM provision that
requiressellersand dealersof lessthan or equal to 50 hp
stationary enginesto annually report to ARB the num-
ber of enginessold. Thisdataisnolonger needed to sup-
port ARB’semissioninventory program.

Reporting: ARB staff is proposing an amendment to
require the owners or operators of emergency standby
engines used in demand response programsto annually
report information on engines and hours of operationto
thelocal district and the Executive Officer of ARB. The
current ATCM requiresthisinformation to be provided
to the District upon request. This amendment will en-
surethat both ARB and the Districtswill obtainthisdata
annually and will enable moreroutine monitoring of the
hours that engines are operating during demand re-
sponseprograms.

2 Enginesin the 50 to 75 bhp range and those greater than 750 bhp
have a 0.02 g/bhp—hr PM emissions limit. These engines are
DPF—equipped to meet that limit.

COMPARABLE FEDERAL REGULATIONS

On July 11, 2006, the U.S. EPA promulgated the
NSPS for Stationary Diesel Engines. The emission
standards required by the NSPS are model ed after U.S.
EPA’sstandardsfor nonroad and marine diesel engines,
which are phased in over severa years (tiered stan-
dards) withincreasing levelsof stringency for NOx and
PM. However, the NSPS final rule does not require
manufacturers of new stationary emergency standby
diesel enginesto meet the Tier 4 interim and final stan-
dardsif after—treatment controlsmust beinstalled.

AVAILABILITY OF DOCUMENTSAND
AGENCY CONTACT PERSONS

ARB staff has prepared a Staff Report: Initial State-
ment of Reasons (I SOR) for the proposed regul atory ac-
tion, which includes a summary of the economic and
environmental impactsof theproposal. Thereportisen-
titled: “Staff Report: Initial Statement of Reasons for
Proposed Rulemaking — Proposed Amendmentsto the
Airborne Toxic Control Measure for Stationary Com-
pression Ignition Engines.”

Copies of the ISOR and the full text of the proposed
regulatory language, in underline and strikeout format
to allow for comparison with the existing regulations,
may beaccessed on ARB’swebsitelisted below, or may
be obtained from the Public Information Office, Air Re-
sourcesBoard, 1001 | Street, Visitorsand Environmen-
tal ServicesCenter, First Floor, Sacramento, California,
95814, (916) 322-2990, at least 45 days prior to the
scheduled hearing on October 21, 2010.

Upon its completion, the Final Statement of Reasons
(FSOR) will be available and copies may be requested
from the agency contact personsin this notice, or may
beaccessed on ARB’ swebsitelisted bel ow.

Inquiries concerning the substance of the proposed
regulation may be directed to the designated agency
contact persons, Peggy Taricco, Manager of the Techni-
cal Analysis Section, at (916) 323-4882, or Ryan Huft,
Air ResourcesEngineer, at (916) 327-5784.

Further, the agency representative and designated
back—up contact persons, to whom nonsubstantive in-
quiries concerning the proposed administrative action
may be directed, are Ms. Lori Andreoni, Manager,
Board Administration and Regulatory Coordination
Unit, (916) 3224011, or Ms. Amy Whiting, Regula-
tions Coordinator, (916) 322—6533. The Board has
compiled arecord for thisrulemaking action, whichin-
cludes all the information upon which the proposal is
based. Thismaterial isavailablefor inspection upon re-
quest to the contact persons.

This notice, the ISOR and all subsequent regulatory
documents, including the FSOR, when completed, are
available on ARB’s website for this rulemaking at
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http://www.arb.ca.gov/regact/2010/atcm2010/
atcm2010.htm.

COSTSTO PUBLIC AGENCIESAND TO
BUSINESSES AND PERSONS AFFECTED

The determinations of the Board’s Executive Officer
concerning the costs or savings necessarily incurred by
public agencies and private persons and businesses in
reasonable compliance with the proposed regulations
arepresented bel ow.

ARB staff does not expect any adverse economicim-
pacts associated with the proposed amendments. Rath-
er, the proposed amendments will create a future cost
savingsto any businessor public entity that will be pur-
chasing new emergency standby engines.

ARB staff estimates the total economic impact from
the proposed amendmentsto the ATCM to affected pri-
vate businesses and public agencies would be a cost
savings of approximately $460 million between 2010
and 2020 or about $46 million annually. Of this, private
businesses and public agencies are each expected to
realize cost savings of about $23 million annually.
These cost savings are due to the alignment of the
ATCM emissionsstandardsfor new emergency standby
engineswiththosein the NSPSwhich do not require af -
ter—treatment based emission standards. Foregoing the
application of after—treatment technologies such as
DPF and SCR for new emergency standby engines, re-
sultsin cost savings of about $118 per hp. This trans-
latesto about $71,000 cost savings for atypical 600 hp
emergency standby engine.

Pursuant to Government Code  sections
11346.5(a)(5) and 11346.5(a)(6), the Executive Officer
has determined that the proposed regulatory action
would not create coststo any State agency or in federal
funding to the State, costs or mandate to any local
agency or school district, whether or not reimbursable
by the State pursuant to Government Code, title 2, divi-
sion 4, part 7 (commencing with section 17500), or oth-
er nondiscretionary costto Stateor local agencies.

In developing this regulatory proposal, ARB staff
evaluated the potential economic impacts on represen-
tative private persons or businesses. ARB is not aware
of any cost impactsthat arepresentative private person
or businesswould necessarily incur in reasonable com-
pliancewiththeproposed action.

The Executive Officer hasmadeaninitial determina-
tion that the proposed regul atory action would not have
asignificant statewide adverse economicimpact direct-
ly affecting businesses, including the ability of Califor-
nia businesses to compete with businesses in other
states, or on representative private persons.

In accordance with Government Code section
11346.3, the Executive Officer has determined that the
proposed regulatory action would not affect the elimi-
nation of jobswithinthe State of California, or elimina-
tion of existing businesses within the State of Califor-
nia. The proposed regulatory action may result in the
creation of jobs or businesses, or expansion of busi-
nessesif the cost savings are invested in productive as-
setsother than Tier 4 engines. A detail ed assessment of
the economic impacts of the proposed regul atory action
canbefoundinthel SOR.

The Executive Officer has also determined, pursuant
to CaliforniaCodeof Regulations, title 1, section 4, that
the proposed regulatory action would not affect small
businesses, because the proposed amendment would
createanet savingsfor somesmall businesses.

In accordance with Government Code sections
11346.3(c) and 11346.5(a)(11), the Executive Officer
hasfound that the reporting requirements of theregula-
tion which apply to businesses impose negligible costs
and are necessary for the health, safety, and welfare of
the peopleof the Stateof California.

Beforetaking final action on the proposed regulatory
action, the Board must determinethat no reasonable al-
ternative considered by the Board, or that has otherwise
been identified and brought to the attention of the
Board, would be more effectivein carrying out the pur-
posefor whichtheactionisproposed, or would be asef-
fectiveand lessburdensometo affected private persons
thanthe proposed action.

SUBMITTAL OF COMMENTS

Interested members of the public may also present
commentsorally or inwriting at the meeting, and com-
ments may be submitted by postal mail or by electronic
submittal beforethemeeting. The public comment peri-
od for thisregulatory action will begin on September 6,
2010. To be considered by the Board, written com-
ments, not physically submitted at the meeting, must be
submitted on or after September 6, 2010, and received
nolater than 12:00 noon, October 20, 2010, and must
beaddressed tothefollowing:

Postal mail: Clerk of the Board, Air Resources
Board

1001 | Street, Sacramento, California
95814

Electronicsubmittal: http://www.arb.ca.gov/
li spub/comm/bclist.php

Please note that under the California Public Records
Act (Gov. Code, § 6250 et seg.), your written and oral
comments, attachments, and associated contact in-
formation (e.g., your address, phone, email, etc.) be-
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come part of the public record and can bereleased to the
public uponrequest. Additionally, thisinformation may
become available via Google, Yahoo, and any other
searchengines.

The Board requests, but does not require, that 20 co-
pies of any written statement be submitted and that all
written statements be filed at least 10 days prior to the
hearing so that ARB staff and Board members have
time to fully consider each comment. The Board en-
courages membersof the public to bring to the attention
of staff in advance of the hearing any suggestions for
modification of the proposed regul atory action.

STATUTORY AUTHORITY AND REFERENCES

Thisregulatory actionisproposed under theauthority
granted to ARB in Health and Safety Code sections
39600, 39601, 39658, 39659, 39666, 41511 and 43013.
This action is proposed to implement, interpret, and
make specific Health and Safety Code sections 39002,
39650, 39658, 39659, 39666, 40000, 41511 and 43013.

HEARING PROCEDURES

The public hearing will be conducted in accordance
with the California Administrative Procedure Act,
Government Code, title 2, division 3, part 1, chapter 3.5
(commencing with section 11340).

Following the public hearing, the Board may adopt
the regulatory language as originally proposed, or with
non—substantial or grammatical modifications. The
Board may also adopt the proposed regul atory language
with other modificationsif the text asmodified is suffi-
ciently related to the originally proposed text that the
public wasadequately placed on noticeand that thereg-
ulatory language as modified could result from the pro-
posed regulatory action; insuch event, thefull regulato-
ry text, with the modificationsclearly indicated, will be
made available to the public, for written comment, at
least 15—daysbeforeitisadopted.

The public may request a copy of the modified regu-
latory text from ARB’s Public Information Office, Air
Resources Board, 1001 | Street, Visitors and Environ-
mental Services Center, First Floor, Sacramento,
California, 95814, (916) 322—-2990.

SPECIAL ACCOMMODATION REQUEST

Special accommodation or language needs can be
provided for any of thefollowing:
e Aninterpreter tobeavailableat thehearing;
e  Documents made available in an alternate format
(i.e.Braille, largeprint) or another language;

e  Adisahility—related reasonableaccommodation.

To request these special accommodations or language
needs, please contact the Clerk of the Board at (916)
322-5594 or by facsimile at (916) 322—-3928 as soon as
possible, but no later than 10 business days before the
scheduled Board hearing. TTY/TDD/Speech to Speech
usersmay dial 711 for theCaliforniaRelay Service.

Parasolicitar algunacomodidadeespecial osi por su
idiomanecesitacualquieradelossiguientes:

e Unintérpretequeestédisponibleenlaaudiencia.

e Documentos disponibles en un formato
aternativo (esdecir, sistemaBraille, letragrande)
uotroidioma.

e  Unaacomodacién razonablerelacionados con una
incapacidad.

Por favor llame a la officina del Consgjo a (916)
322-5594 o envieunfax a(916) 322—-3928 0 maspron-
to possible, pero no menos de 10 dias de trabajo antes
del el dia programado para la audencia del Consgjo.
TTY/TDD/ Personas due nesessitan este servicion pue-
den marcar el 711 parael Servicio de Retransmision de
MensajesdeCalifornia.

TITLE 24. BUILDING STANDARDS
COMMISSION

NOTICE OF PROPOSED CHANGES
TO
BUILDING STANDARDS
OF THE
STATE HISTORICAL BUILDING
SAFETY BOARD
REGARDING THE
CALIFORNIA HISTORICAL BUILDING CODE
CALIFORNIA CODE OF REGULATIONS,
TITLE 24, PART 8

Amendmentsto
Chapter 87, Structural Regulations
Chapter 8-8, Archaic Materials and
Methods of Construction

Noticeishereby giventhat the State Historical Build-
ing Safety Board (SHBSB) proposes to adopt changes
to building standards contained in the California Code
of Regulations (CCR), Title 24, Part 8; CaliforniaHis-
torical Building Code (CHBC). The SHBSB is propos-
ing changesto Chapter 87, Structural Regulationsand
Chapter 8-8, Archaic Materids and Methods of
Construction.
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PUBLIC COMMENT PERIOD

A public hearing has not been scheduled; written
comments will be accepted by the SHBSB regarding
the proposed changes from September 3, 2010 until
5:00 p.m. on October 17, 2010. Please address your
commentsto:

State Historical Building Safety Board

1102 Q Street, Suite5100

Sacramento, CA 95811-6550

Attention: Richard T. Conrad, FAIA, Executive
Director

Written Comments may aso be faxed to (916)
445-3521 or E—mailed to Richard.Conrad@dgs.ca.gov

Pursuant to  Government Code  Section
11346.5(a)(17), any interested person or hisor her duly
authorized representative may request, no later than 15
days prior to the close of the written comment period
that apublic hearing beheld.

POST-HEARING MODIFICATIONS TO THE
TEXT OF THE REGULATIONS

Following the public comment period, the SHBSB
may adopt the proposed building standards substantial -
ly as proposed in this notice or with modifications that
aresufficiently related to the original proposed text and
notice of proposed changes. If maodifications are made,
thefull text of the proposed madifications, clearly indi-
cated, will bemadeavailabletothepublicfor at least 15
days prior to the date on which the SHBSB adopts,
amends, or repeals the regulation(s). The SHBSB will
accept written commentson themodified building stan-
dardsduring the 15—day period.

NOTE: To be notified of any modifications, you
must submit written/oral comments or request that
you benotified of any modifications.

AUTHORITY AND REFERENCE

The SHBSB proposes to adopt these building stan-
dards under the authority granted by Health and Safety
Code Section 18959.5. The purpose of these building
standardsisto implement, interpret, and make specific
the provisions of Health and Safety Code 18950
through 18961. The State Historical Building Safety
Board is proposing this regulatory action based on
Health and Safety Code 18958 and 18959.5.

INFORMATIVE DIGEST

Summary of ExistingL aws

The Cdlifornia Historical Building Code (CHBC)
provides alternative regulations and standards for the

rehabilitation, preservation, restoration (including re-
lated reconstruction), or relocation of qualified histori-
cal buildings or structures. These alternative standards
and regulations are intended to facilitate the rehabilita-
tion, restoration, or change of occupancy so asto pre-
serve their original or restored architectural elements
and features; to encourage energy conservation and a
cost—effective approach to preservation; and to provide
for thesafety of thebuilding occupants.

The CHBC provides means for the preservation of
the historical value of qualified historical buildings or
structures and, concurrently, to provide reasonable
safety fromfire, seismic forces or other hazardsfor oc-
cupants of these buildings or structures, and to provide
reasonableavailability toand usability by thedisabled.

The SHBSB iscomposed of qualified expertsintheir
respective fields who represent various state and local
public agencies, design professionals and building and
preservation oriented organizations. The SHBSB acts
asaconsultant to the State Architect and to the other ap-
plicable state agencies for purposes of the CHBC. The
SHBSB recommends to the State Architect and other
applicablestateagenciesrulesand regul ationsfor adop-
tion pursuant to the CHBC. The SHBSB also actsasa
review body to state and local agencies with respect to
interpretationsof the CHBC aswell ason mattersof ad-
mini stration and enforcement of the CHBC.

The SHBSB is comprised of representatives of state
agencies and public and professional building design,
construction, and preservation organizations experi-
enced indealing with historic buildings. Each organiza-
tion appoints its own representatives. Each of the fol-
lowing must have one member on the board who serves
without pay, but shall receive actual and necessary ex-
penses incurred while serving on the board: The Divi-
sion of the State Architect, The State Fire Marshal, The
State Historical Resources Commission, The Califor-
nia Occupational Safety and Health Standards Board,
Cdlifornia American Institute of Architects, Structural
Engineers Association of California, amechanical en-
gineer; Consulting Engineers; and Land Surveyors of
Cdlifornia, an electrical engineer, Consulting Engi-
neers and Land Surveyors of California, California
Council of Landscape Architects, The Department of
Housing and Community Development, The Depart-
ment of Parks and Recreation, The California State
Association of Counties, League of California Cities,
The Office of Statewide Health Planning and Devel op-
ment, The Department of Rehabilitation, The Califor-
niaChapter of the American Planning Association, The
Department of Transportation, The California Pres-
ervation Foundation, The Seismic Safety Commission,
and The CaliforniaBuilding Officials. The 20 members
listed select a building contractor as a member of the
board. The term of membership on the SHBSB is four
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years, with the State Architect’s representative serving
continually until replaced.

All state agencies that enforce and administer ap-
provals, variances, or appeals procedures or decisions
affecting the preservation or safety of the historical as-
pectsof qualified historical buildingsor structures shall
use the alternative provisions CHBC and must consult
with the SHBSB to obtainitsreview prior to undertak-
ing action or making decisions on variances or appeals
that affect qualified historical buildingsor structures.

Summary of Existing Regulations

Theexisting CHBCisPart 8 of theofficial 2010trien-
nial compilation and publication of the adoptions,
amendments, and repeal of building regulations to the
CaliforniaCodeof Regulations(CCR), Title24, alsore-
ferred to as the California Building Standards Code.
Thispartisknown asthe CaliforniaHistorical Building
Code.

Theregulations published in Part 8 are known asthe
CdliforniaHistorical Building Code and arereferred to
hereinas“the CHBC.” The CHBC providesregulations
for the preservation, restoration, rehabilitation, reloca-
tion or reconstruction of buildings or structures desig-
nated asqualified historical buildingsor properties. The
SHBC is intended to provide alternative solutions for
the preservation of qualified historical buildings or
properties, to provide access for persons with disabili-
ties, to provide a cost—effective approach to preserva
tion, and to provide for the reasonabl e safety of the oc-
cupants or users. These regulations require enforcing
agenciesto accept reasonably equivalent alternativesto
the regular code when dealing qualified historical
buildingsor properties.

Summary of Effect

The effect of this proposed action would be to base
the structural provisions of the CHBC on the Interna-
tional Building Code. The code previously referenced
the Uniform Building code. The intent of the CHBC is
tofacilitatethe preservation and continuing use of qual-
ified historical buildings or properties while providing
reasonable safety for the building occupants and access
for peoplewithdisabilities.

Compar ableFederal Statuteor Regulations

There are no Federal Statutes or alternative building
regulations applicableto qualified historic buildings or
structures.

Policy Statement Overview

The Cdlifornia Historical Building Code (CHBC)
provides aternative regulations and standards for the
rehabilitation, preservation, restoration (including re-
lated reconstruction), or relocation of qualified histori-
cal buildings or structures. These alternative standards
and regulations are intended to facilitate the rehabilita-

tion, restoration, or change of occupancy so as to pre-
serve their original or restored architectural elements
and features; to encourage energy conservation and a
cost—effective approach to preservation; and to provide
for thesafety of thebuilding occupants.

OTHER MATTERS PRESCRIBED BY
STATUTE APPLICABLE TO THE AGENCY
OR TO ANY SPECIFIC REGULATION
OR CLASS OF REGULATIONS

N/A

MANDATE ON LOCAL AGENCIES
OR SCHOOL DISTRICTS

The SHBSB hasdetermined that the proposed regul a-
tory action would not impose amandate on local agen-
ciesor school districts. The CHBC contains alternative
building regul ationsthat may be used by local agencies
or school districts when dealing with qualified proper-
ties.

ESTIMATE OF COST OR SAVINGS

(An estimate, prepared in accordance with instruc-
tions adopted by Department of Finance, of cost or sav-
ingsto any state agency, local agency, or school district.
Provide a copy of the “Economic and Fiscal Impact
Statement” (Form 399))

A. Cost or Savings to any state agency: YES There
may beacost savingsto astate agency by utilizing
thealternativebuilding regul ationsinthe SHBC.

B. Costtoany local agency requiredto bereimbursed
under Part 7(commencing with Section 17500) of
Division 4: NO There will not be a cost to alocal
agency by utilizing the aternative building
regulationsinthe SHBC.

C. Cost to any school district required to be
reimbursed under Part 7 (commencing with
Section 17500) of Division 4: NO There will not
be a cost to any school district by utilizing the
alternativebuilding regulationsinthe SHBC.

D. Other nondiscretionary cost or savings imposed
onlocal agencies: NO

E. Costorsavingsinfedera fundingtothestate: NO

INITIAL DETERMINATION OF NO
SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT ON BUSINESSES

The State Historical Building Safety Board has made
an initial determination that the adoption/amendment/
repeal of these regulations will not have a significant
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statewide adverse economic impact on businesses, in-
cluding the ability of California businessesto compete
with businessinother states.

DECLARATION OF EVIDENCE

These regulations are alternative regulations to the
regular codeand may beapplied by privateproperty and
businessownersif they so choose.

FINDING OF NECESSITY FOR THE PUBLIC'S
HEALTH, SAFETY, OR WELFARE

These regulations do not require areport and do not
requireafinding that it is necessary for the health, safe-
ty, or welfare of the public that the regulations apply to
businesses.

COST IMPACT ON REPRESENTATIVE PRIVATE
PERSON OR BUSINESS

The SHBSB is not aware of any cost impacts that a
representative private person or business would neces-
sarily incur inreasonabl e compliancewith the proposed
action.

ASSESSMENT OF EFFECT OF REGULATIONS
UPON JOBS AND BUSINESS EXPANSION,
ELIMINATION OR CREATION

The SHBSB has assessed whether or not and to what
extent thisproposal will affect thefollowing;

This proposal will not affect the creation or
elimination of jobswithinthe Stateof California.
This proposal will not affect the creation of new
businesses or the elimination of existing
businesseswithinthe Stateof California.
This proposal will not affect the expansion of
businesses currently doing businesswith the State
of California

INITIAL DETERMINATION OF SIGNIFICANT
EFFECT ON HOUSING COSTS

The SHBSB has made an initial determination that
this proposal would not have a significant effect on
housing costs.

CONSIDERATION OF ALTERNATIVES

The SHBSB must determinethat no reasonable alter-
native considered by the state agency or that has other-

wise been identified and brought to the attention of the
agency would be more effectivein carrying out the pur-
pose for which the action isproposed or would be as ef -
fective as and less burdensome to affected private per-
sonsthan the proposed action.

AVAILABILITY OF
RULEMAKING DOCUMENTS

All of theinformation upon which the proposed regu-
lations are based is contained in the rulemaking file,
which isavailable for public review, by contacting the
person named bel ow. Thisnotice, the expresstermsand
initial statement of reasons can be accessed from the
State Historical Building Safety Board website:
http://www.dsa.dgs.cagov/SHBSB/default.htm.

Interested partiesmay obtain acopy of thefinal state-
ment of reasons onceit has been prepared, by making a
writtenrequest to the contact person named bel ow.

SHBSB CONTACT PERSON
FOR ADMINISTRATIVE AND
TECHNICAL QUESTIONS

General questions regarding procedural, administra-
tiveand technical issuesshould beaddressed to:

Richard T.Conrad, FAI A, ExecutiveDirector
StateHistorical Building Safety Board
1102 Q Street, Suite5100

Sacramento, CA 958116550

TelephoneNo.: (916) 324-7180
FacsimileNo.: (916) 445-3521

TITLE 25. DEPARTMENT OF
HOUSING AND COMMUNITY
DEVELOPMENT

NOTICE OF PROPOSED RULEMAKING
DEPARTMENT OF HOUSING AND
COMMUNITY DEVELOPMENT
CALIFORNIA CODE OF REGULATIONS,
TITLE 25,DIVISION 1, CHAPTER 3,
ARTICLE 25

NOTICE ISHEREBY GIVEN that the California
Department of Housing and Community Devel opment
(HCD) proposesto amend regul ations administered by
itsManufactured Housing Program.

AUTHORITY AND REFERENCE

Health and Safety Code (HSC), Division 13, Part 2,
commencing with Section 18000 establishes require-

1380



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

ments for enforcement and standards that guides the
Manufactured Housing Program within HCD. Specifi-
cally, Sections 18015, 18020 and 18031 grant HCD the
authority to promulgate regulations to interpret and
make specific provisions relating to the design and
construction of various structures manufactured, al-
tered, remanufactured, or converted under HCD'sjuris-
diction.

INFORMATIVE DIGEST

Summary of Existing L aws

State laws governing HCD’s Manufactured Housing
Program are found in the HSC, Division 13, Part 2,
commencing with Section 18000. Specifically, Chap-
ters3 and 4, commencing with Section 18020, establish
requirements for enforcement and standards. Federal
laws governing manufactured housing built on or after
June15, 1976, arefoundin Title42, United StatesCode,
Chapter 70, beginning with Section 5401.

In order to implement, interpret, clarify and other-
wisecarry out statelaw, regulationsare promulgated by
HCD. Theseregulationsare contained in the California
Code of Regulations, Title 25, Division 1, Chapter 3,
Subchapter 2, commencing with Section 4000. Federal
regulations governing manufactured housing built on
or after June 15, 1976, are located in Title 24, Code of
Federal Regulations beginning with Section 3282.1.
Construction standards for manufactured homes
manufactured on or after June 15, 1976, are found in
Title 24, Code of Federal Regulations, Chapter XX,
Part 3280.

Summary of Existing Regulations

The Manufactured Housing Program regulation re-
quirementsfor theinstallation of fire sprinkler systems
are found in California Code of Regulations (CCR),
Title25(T25), Division 1, Chapter 3, Subchapter 2, Ar-
ticle 2.5, beginning with Section 4300. These regula-
tionscurrently provide preemptive standardsfor theop-
tional installation of fire sprinkler systemsin new and
used manufactured homes (MH), and multifamily
manufactured homes(MFMH) withtwo dwelling units.

Summary of Effect of Proposed Regulatory Action

The proposed regulatory action will continue to pro-
vide preemptive requirements and standards for the
installation of fire sprinkler systems in new and used
MH/MFMH units; provide updated construction, test-
ingand listing standards; and replacean outdated term.

The proposed regulatory action adopts, with amend-
ments, the National Fire Protection Association
(NFPA) 13D 2010 edition“ Standard for the Installation

of Sprinkler Systemsin Oneand Two Family Dwellings
and Manufactured Homes.” Currently, T25, Chapter 3,
Article 2.5 references the 1999 edition of NFPA 13D,
thus making the current referenced standards out—of—
date. This regulation package will bring MH/MFMH
into line with conventionally—built new homes by
adopting and enforcing current standards.

MH/MFMH are currently constructed and installed
under preemptive state and federal construction stan-
dards. Preemptive and uniform standards are a key
component of MH/MFMH affordability dueto the use
of standardized factory—built procedures. Otherwise,
MH/MFMH would be subject to various city and
county rules and ordinances that are more restrictive
and with differing degrees of enforcement. These dif-
ferences would greatly interfere with uniformity and
the use of standardized factory—built procedures thus
raising the costsof homes. Additionally, referencingthe
most current standards used for conventionally—built
homes|eadsto greater acceptance of the homesby both
thepublicandlocal jurisdictions.

Summary of SectionsAffected

The specific sections of CCR, Title 25, Division 1,
Chapter 3, Subchapter 2, Article 2.5 to be amended, in-
cluding the Subchapter 2 heading, are— Sections 4300,
4302, 4304, 4306, 4308, 4310, 4312, 4314, 4316, 4318,
4320,4322,and 4324.

CCR, Title 25, Division 1, Chapter 3, Subchapter 2,
Section4313isto beadded.

ComparableFederal Statutesor Regulations

None.

POLICY STATEMENT OVERVIEW

The Manufactured Housing Program within HCD is
responsible for adopting and enforcing preemptive
stateregulationsfor the construction, alteration, reman-
ufacture, conversion, sale, rent or lease of manufac-
tured homes, multifamily manufactured homes,
mobilehomes, commercial modulars and special pur-
pose commercial modulars within California. Program
staff also performs activities on behalf of the U.S. De-
partment of Housing and Urban Development (HUD),
as a State Administrative Agency. HCD’s mission in-
cludes promoting both safety and affordability of hous-
ingandrelated structuresin California.

SMALL BUSINESSIMPACT STATEMENT

Small businesseswill not be significantly affected by
these regulations. Small businesses benefit from the
promulgation of uniform standards to the same degree
notedfor all likebusinesses.
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DISCLOSURES REGARDING THE
PROPOSED ACTION

HCD hasmadethefollowinginitial determinations:

Mandate on local agencies and school districts:
NONE.

Costsor savingstoany stateagency: NONE.

Costs or savings to local agencies or school
districts which must be reimbursed in accordance
with Part 7 (commencing with Section 17500) of
Division4 of the Government Code: NONE.

Other non—discretionary costs or savingsimposed
uponlocal agencies: NONE.

Costs or savings in federa funding to the state:
NONE.

Significant effect on housing costs: NONE.

BUSINESS IMPACTS

HCD has made an initial determination that the pro-
posed regulatory actionwill not haveasignificant state-
wide adverse economic impact directly affecting
California businesses, including the ability of Califor-
nia businesses to compete with businesses in other
states. However, there exists the need to propose
amendment of these regulationsto alleviate a potential
adverse economic impact on business, should busi-
nesses manufacture structures for use in California
without aconsistent set of requirements applicable sta-
tewide. The potential adverse impact of not adopting
these amendments would result in cities and counties
passing their own fire sprinkler ordinances, adopting
more restrictive sprinkler rules, and making com-
pliancemorecostly and difficult for small businesses.

COST IMPACT ON REPRESENTATIVE PRIVATE
PERSON(S) OR BUSINESS(ES)

Currently, the cost to the consumer of an NFPA 13D
fire sprinkler system installed in the manufacturing fa-
cility in atwo—section manufactured home rangesfrom
$2,500-$4,000 if installed by alicensed fire sprinkler
contractor. The coststo the manufacturer and consumer
are less if afactory installs its own fire sprinkler sys-
tems, with those costs ranging from $1,000-$3,5001. If
thewater supply at thehome'sinstallation siteisnot ad-
equateto operate the system (private well, or low water
pressure), the consumer may incur the additional ex-
penseof installing adequate or additional water storage,
such as aholding tank. The cost associated with instal -

1 Data provided by Terry Richardson, Hydro Fire Systems Inc.,
San Juan Capistrano, CA.
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lation of holding tank storage equipment is approxi-
mately $2,500-$3,000.

Nationwide costs of installation of a fire sprinkler
systeminsite-built dwellingsduring construction aver-
age $1.50 to $2.00 a square foot2. Under the proposed
amendments, those costs would be slightly less when
installed in afactory using productionline techniques.
An average cost of $1.50-$2.00 per square foot nation-
aly is equivalent to installation of a solid—surface
counter top or other similar upgradeshomeownerstypi-
cally purchase when buying ahome. The sprinkler sys-
temispaidfor over thelife of the mortgage, sameasthe
electrical or mechanical systemsinstaled in the home
during construction.

These additional costsgenerally may be mitigated by
lower insurance costs asit relatesto fire damage. Asan
incentive for its customers, some insurance companies
offer discountsfrom 5 percent to 30 percent off thefire
protection portion of the homeowner’s insurance pre-
mium.

Cost analysis of the installation of a multipurpose
NFPA 13D fire sprinkler system using PEX pipingina
single-story site—built homeindicatesthat total materi-
al andlabor costsare $701.16, including design approv-
a. Cost estimates factoring in a 100 percent material
markup for the same system resulted in total costs of
$946.32.3

Thisregulatory action resultsin no additional cost to
the public or business than what is aready in place.
Adoption of theupdated NFPA 13D resultsinlittletono
additional cost to the public or businesses. The balance
of the regulatory package consists of minor clean—up
and grammatical changesto regulatory language.

ASSESSMENT OF JOB/BUSINESS CREATION
OR ELIMINATION

HCD has determined that this regulatory proposal
will not have impact on the creation or elimination of
jobsinthe State of Californiaas sprinkler systemshave
been installed in manufactured homes in many cities
and countiesin Californiafor over ten years. HCD has
determined that the impact on manufacturers and deal-
erswill not besignificant and will not resultintheelimi-
nation of existing businesses.

CONSIDERATION OF ALTERNATIVES

Throughout the development of this proposed rule-
making, HCD must determinethat no aternativewill be

2 Data provided by the “Home Fire Sprinkler Coalition,”
www.homefiresprinkler.org.

3 Data provided by U.S. Department of Commerce, National
Institute of Standards and Technology, “Economic Analysis of
Residential Fire Sprinkler Systems” published December 2005.
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moreeffectivein carrying out the purposefor which the

actionisproposed or that no alternativewill be aseffec-

tive or lessburdensometo affected private personsthan
the proposed action.

During the development of this rulemaking, the fol-
lowing alternatives were determined not to be accept-
ableandwererejected:

e Instalation of Sprinkler Systems, One—and Two—
Family Dwellings and Manufactured Homes
NFPA 13D 1999 Edition. A comparison analysis
of the 1999 and 2010 editions was performed by
HCD staff in order to determine the need to adopt
the 2010 edition. It was determined that the 2010
edition would be adopted for the following
reasons:

1. The 2010 edition and the 1999 editions are
very different in format and content. Since
local enforcement agencies and inspectors
will be most familiar with the most current
edition using the 2010 edition will foster
greater acceptance.

2. The Cdifornia Residential Code references
the 2010 edition for site—constructed
dwellings. In order to provide consistency
among state and local enforcement agencies,
use of the same standards is preferable in
order to provide more consistent
enforcement and foster greater acceptance of
manufactured housing units by the local
enforcement agencies providing on-site
testing approval.

PUBLIC HEARING

A public hearing has been scheduled at which time
any interested party may present statements, orally orin
writing, about this proposed regulatory action. The
hearingwill beheld asfollows:

e Date: October 18,2010
e Time 9am.—12p.m.

e Place: Department of Housing and Community
Development
1800 3RD Street — Conference Rooms
183/185
Sacramento, CA 95811

Pre—hearing registration will be conducted on the day
of thehearing. Thoseregistered will beheardin order of
their registration. Anyone else wishing to speak at the
hearing will be afforded an opportunity after those reg-
istered have presented their testimony. The time al-
lowed for each person to present oral testimony may be
limitedif asubstantial number of peoplewishto speak.

Individuals presenting oral testimony are requested,
but not required, to submit awritten copy of their state-
ments. The hearing(s) will be adjourned immediately
following the completion of the ora testimony. The
public hearing facilities are accessible to persons with
mobility impairments. If any special assistance is re-
quired (e.g., interpreter), please notify the contact per-
son named inthisnoticeat | east 15 daysprior to the pub-
lichearing.

WRITTEN COMMENT PERIOD

Any interested person, or their authorized representa-
tive, may submit written comments relevant to the pro-
posed regulatory actionto HCD. All written comments
must bereceived at thisofficeno later than 5:00 p.m. on
October 18, 2010in order tobeconsidered.

Written commentsmay be submitted by regular mail,
electronic mail (e-mail), facsimile transmission or
hand—delivery asfollows:

By mail to: Department of Housingand
Community Devel opment

Division of Codesand
Standards

Attn: ShastaSanborn

POBOX 31

Sacramento, CA

95812-0031

By e-mail to: ssanborn@hcd.ca. gov

By facsimileto: (916) 327-4712

Attn: ShastaSanborn

By hand—deliveryto: Department of Housing and

Community Devel opment

Divisionof Codesand
Standards

18003 Street, Room 260

Sacramento, CA 95811

Attn: ShastaSanbornor
KevinCimini

AVAILABILITY OF DOCUMENTS
AND CONTACTS

HCD hasprepared an | nitial Satement of Reasonsfor
the proposed regul atory action that has available all the
information upon which the proposal is based. Copies
of the rulemaking file, including the exact language of
the proposed regulations, Initial Statement of Reasons,
the Final Satement of Reasons (when available) and
other information, if any, may be obtained upon request
fromHCD at thefollowing location, mailing address or
fromthecontact personlisted bel ow:
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Department of Housing and Community
Development

Divisionof Codesand Standards

18003 Street, Room 260

Sacramento, California95811

POBOX 31
Sacramento, California95812—0031

Inaddition, thisNotice, the exact language of the pro-
posed regulations and the Initial Statement of Reasons
may be found on HCD’s website at http://www.hcd.
ca.gov/codes/mhp/.

Questions regarding the substance of this regulatory
proposal may bedirectedto:

Mr. Kevin Cimini, Manufactured Housing Programs
Telephone: (916) 445-3338, Fax: (916) 3274712
E—mail: kcimini @hcd.ca.gov

Questions regarding the regulatory process may be
directedto:

M. ShastaSanborn, Codesand Standards
Administration

Telephone: (916) 327-2797, Fax: (916) 3274712

E—mail: ssanborn@hcd.ca.gov

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

Following the 45—day public comment period, HCD
may adopt substantially related proposals or may
modify the proposal sif themodificationsaresufficient-
ly related to the original text. The text of any modified
proposal, with the exception of minor technical or
grammatical changes, will be made available from the
contact person(s) designated in this Notice. The modi-
fied text will beavailablefor at |east a15—-day comment
period prior to adoption and mailed to those persons
who have submitted written or oral testimony related to
thisproposal or who have requested notification of any
changesto the proposal. HCD will accept written com-
ments on the modified regulations during the 15—day
period.

GENERAL PUBLIC INTEREST

TITLE 2. DEPARTMENT OF FAIR
EMPLOYMENT AND HOUSING

NOTICE ISHEREBY GIVEN that the prospective
contractorslisted below have been required to submit a
Nondiscrimination Program (NDP) or aCaliforniaEm-

ployer Identification Report (CEIR) to the Department
of Fair Employment and Housing, in accordance with
the provisions of Government Code Section 12990. No
such program or CEIR has been submitted and the pro-
spective contractors are ingligible to enter into State
contracts. The prospective contractor’s signature on
Standard Form 17A, 17B, or 19, therefore, does not
constitute a valid self—certification. Until further no-
tice, each of these prospective contractors in order to
submit aresponsive bid must present evidence that its
Nondiscrimination Program has been certified by the
Department.

ASIX Communications, Inc.
DBA ASI Telesystems, Inc.
21150 CalifaStreet
Woodland Hills, CA 91367

Bay Recycling
80077th Avenue
Oakland, CA 94621

C& CDisposal Service
PO.Box 234
Rocklin, CA 95677

Choi Engineering Corp.
286 Greenhouse

Marketplace, Suite329
SanLeandro, CA 94579

FriesLandscaping
25421 Clough
Escalon, CA 95320

MarindaMoving, Inc.
8010Betty LouDrive
Sacramento, CA 95828

MI-LOR Corporation
PO.Box 60
Leominster, MA 01453

PeoplesRidesharing
323 Fremont Street
San Francisco, CA 94105

San Diego Physicians& SurgeonsHospital
446 26th Street
SanDiego, CA

Southern CA Chemicals
8851 DiceRoad
SantaFe Springs, CA 90670

Tanemuraand AntleCo.
1400 Schilling Place
Salinas, CA 93912

TurtleBuilding Maintenance Co.
8132 DarienCircle
Sacramento, CA 95828
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Univ Research Foundation
8422 LaJdollaShoreDr.
LaJolla, CA 92037

Vandergoot Equipment Co.
P.O.Box 925
Middletown, CA 95461

DEPARTMENT OF FISH AND GAME

Department of Fish and Game —
Public Interest Notice
For Publication September 3, 2010
CESA CONSISTENCY DETERMINATION

REQUEST FOR

Dutton Community School Project
Sonoma County

2080-2010-044-03

The Department of Fish and Game (Department) re-
ceived a notice on August 24, 2010 that the Sonoma
County Officeof Education (SCOE) proposestorely on
a Section 10(a)(1)(B) Incidental Take Permit to carry
out aproject that may adversely affect speciesprotected
by the CaliforniaEndangered SpeciesAct (CESA). The
action involves construction of a new community
school on 4.42 acres in Santa Rosa, Sonoma County
(Project).

Project activities will result in the permanent loss of
4.13 acres of Californiatiger salamander (Ambystoma
californiense) upland habitat, and permanent loss of
0.07 acresof Californiatiger salamander breeding habi-
tat and Sebastopol meadowfoam (Limnathese vinicu-
lans) habitat. The project could also result in direct
mortality of individual California tiger salamanders
and Sebastopol meadowfoam. The U.S. Fish and Wild-
life Service (Service) issued an intra—Service “ no jeop-
ardy” biological opinion (81420—2008—F-1639)(BO),
incidental take statement (ITS), and aFederal Fish and
Wildlife Permit on August 12, 2008 and a L ow—Effect
Habitat Conservation Plan on June 20, 2008 which con-
sidered the effects of the project on the Federally and
State threatened California tiger salamander, and the
Federally and State endangered Sebastopol meadow-
foam.

Pursuant to California Fish and Game Code Section
2080.1, SCOE is requesting a determination that the
BO, ITS, Fish and Wildlife Permit, and Low—Effect
Habitat Conservation Plan are consistent with CESA
for purposes of the proposed Project. If the Department
determinesthe BO, ITS, Fish and Wildlife Permit, and
Low—Effect Habitat Conservation Plan are consistent
with CESA for the proposed Project, SCOE will not be

required to obtain an incidental take permit under Fish
and Game Code section 2081 for the Project.

DEPARTMENT OF HEALTH CARE
SERVICES

NOTICE OF GENERAL PUBLIC INTEREST

THE CALIFORNIA DEPARTMENT OF
HEALTH CARE SERVICESWILL ADOPT
REVISED BILLING CODESFOR MEDI-CAL
PROGRAM 2010 CURRENT PROCEDURAL
TERMINOLOGY —4TH EDITION (CPT-4)
AND 2010 HEALTHCARE COMMON
PROCEDURE CODING SYSTEM
(HCPCS) LEVEL 11

Effectivefor datesof serviceon or after September 1,
2010, the California Department of Health Care Ser-
vices(DHCS) will adopt the 2010 Heal thcare Common
Procedure Coding System (HCPCS) Update, including
the 2010 Current Procedural Terminology — 4th Edi-
tion (CPT-4), and the 2010 HCPCS Level Il codesand
modifiers. DHCSwill establish specific reimbursement
ratesasfollows:

e  Themaximum reimbursement for durablemedical
equipment using the updated billing codes, except
wheelchairs and wheelchair accessories, will be
established at an amount not to exceed 80 percent
of the 2010 Medicare rates. Reimbursement for
wheelchair and wheelchair accessories will be
established at an amount not to exceed 100 percent
of the 2010 Medicare rates (Welfare and
Institutions Code section 14105.48).

e The maximum reimbursement for orthotic and
prosthetic appliances and clinical |aboratory
services using the updated billing codes will be
established at an amount not to exceed 80 percent
of the 2010 Medicare rates (Welfare and
Institutions Code sections 14105.21 and
14105.22).

e  Maximum reimbursement for physician services,
including surgical procedures, using the updated
billing codes will be established at an amount not
to exceed 80 percent of the 2010 Medicareratefor
thesameservice.

These proposed changes will impact the following
provider categories:

e  Clinical laboratories

e  Durablemedical equipment

e  Hospital outpatient departmentsandclinics

[ ]

Long—term carefacilities
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Ground medical transportation
Other outpatient clinics
Optometrists

Orthotistsand prosthetists
Pharmacies/pharmacists
Physicians

Podiatrists

Providers of services under the Cdifornia
Children's Services/Genetically Handicapped
PersonsProgram

PUBLIC REVIEW

The proposed changesareavailablefor publicreview
at local county welfare offices throughout California.
Written comments must be submitted within 45 days
from the publication date of these changes in the
Cdlifornia Regulatory Notice Register. All comments
shouldincludetheauthor’sname, organization or affili-
ation, phone number and Provider ID number, if ap-
propriate. Members of the public may request the pro-
posed list of billing codes, and proposed reimbursement
rates under the 2010 HCPCS Update from, and submit
commentsto:

LindaM achado, Chief

Provider Rate Section

CdliforniaDepartment of Health Care Services
1501 Capitol Avenue

MS4612

PO.Box 997417

Sacramento, CA 95899-1417

DEPARTMENT OF PARKS AND
RECREATION

Public Interest Notice
For Publication September 3, 2010

DIRECTOR’'S PROPOSED FINDINGS
Relating to Reconfiguration of
Candlestick Point State Recreation Area

Chapter 203, Statutes of 2009 (SB 792)

BACKGROUND

Chapter 203, Statutes of 2009, (SB 792) authorizes
the Director of the Department of Parks and Recreation
(Director) to enter into land exchange agreements with
the State Lands Commission, the City and County of
San Francisco (City) and the Redevel opment Agency of

the City and County of San Francisco (Agency) inorder
to provide for the reconfiguration and improvement of
the Candlestick Point State Recreation Area (CPSRA)
and to facilitate implementation of a mgjor redevelop-
ment of the Hunters Point Shipyard/Candlestick Point
areas of San Francisco, proposed by the City and the
Agency (Redevelopment Project). Based on existing
deeds, the current CPSRA (exclusive of underwater
lots) is compromised of approximately 160 acres of
property, approximately 98 of whichisheldinfeeby the
Department of Parksand Recreation (State Parks), with
the remainder being leased to State Parks by the State
Lands Commission, which holds the property in fee as
trustlands.

In furtherance of the legidative goals articulated in
SB 792, State Parks negotiated a Parks Reconfiguration
Agreement (Agreement) with the Agency and the State
Lands Commission which, inter alia, authorizes the
conveyanceof certain landswithin the existing CPSRA
to the Redevelopment Agency, in exchange for other
lands, cash and other consideration, and upon certain
specifiedtermsand conditions.

In addition to the conveyances described in the
Agreement, and as authorized by SB 792, State Parks
negotiated with the State Lands Commission for an ex-
change of ownership interests of property currently in
the CPSRA, whereby the State Lands Commission’s
ownership and trust interestswill be consolidated along
the shoreline band of the CPSRA (and leased to State
Parks), and State Parkswill hold afeeinterestinthein-
land portions of the CPSRA. This exchange of owner-
ship interests is governed by the Hunters Point Ship-
yard/Candlestick Point Title Settlement, Trust Ex-
change and Boundary Line Agreement (Trust Ex-
change). Partiesto the Trust Exchange also include the
Agency andthe City, which haveagreed to makecertain
conveyances of lands to the State Lands Commission
for the purpose of impressing certain lands with the
Public Trust, in exchange for the conveyance and ter-
mination of the Public Trust on other lands which are
needed for the Redevel opment Project.

Following certification of the Environmental Impact
Report for the Candlestick Point—Hunters Point Ship-
yard Phase || Development Plan Project (EIR), the
Agency approved the Redevelopment Project, the
Agreement, and the Trust Exchange on June 3, 2010.
The City’sBoard of Supervisors made a number of ap-
provals relating to the Redevelopment Project includ-
ing approval of the Trust Exchange, on July 27, 2010,
andfinally approved the Redevel opment Project on Au-
gust 3, 2010.

Section 26 of SB 792 requires the Director to make
certain written findings prior to executing any agree-
ment to convey to the City or to the Agency any interest
in real property held by the state within the existing
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boundariesof the CPSRA. TheDirector isalsorequired
to publish in this Register proposed findings no less
than 30daysprior tomaking final findings.

PROPOSED FINDINGS

Unless otherwise noted each of the documents cited
inthe proposed findings may befoundinthedepository
of documentsfound at www.parks.ca.gov/findings.

FINDINGNO. 1.

STATE PARKSWILL RECEIVE MONETARY
AND OTHER FORMS OF CONSIDERATION
HAVING A TOTAL VALUE OF FIFTY MILLION
DOLLARS ($50,000,000.00), WHICH IS GREAT-
ERTHAN THE FAIR MARKET VALUE OF THE
PROPERTY PROPOSED TO BE REMOVED
FROM THE CPSRA AND CONVEYED TO THE
AGENCY PURSUANT TO THE TERMSOF THE
AGREEMENT.

Support for FindingNo. 1:

State Parks will receive $50,000,000.00 in monetary
and other compensation. (Agreement, sections4.1and
4.2)

Thefair market value of the property proposed to be
conveyed tothe Agency pursuant to the Agreement was
determined by an appraisal prepared by Clifford
Associates” Appraisal Report, Hunters Point Shipyard/
Candlestick Point Redevelopment Project Site, dated
April 20, 2010 (Appraisal). The subject property ana
lyzed in the Appraisal includes those portions of the
CPSRA to be conveyed to the Agency. The Appraisal
concludesthat thefair market value of the State proper-
ty was substantially below $50,000,000. At State Parks
request, the Real Estates Services Division of the De-
partment of General Services has reviewed and ap-
proved the Clifford Associates appraisal. (Appraisal
Report.)

FINDING NO. 2:

THE FORM OF CONSIDERATION FOR THE

STATE PROPERTY TO BE CONVEYED OUT OF

THE CPSRA CONSISTSOF THE FOLLOWING:

(A) THE PROVISION OF FUTURE FUNDING
FOR THE  OPERATION  AND
MAINTENANCE OF THE CPSRA IN THE
AMOUNT OF TEN MILLION DOLLARS
($10,000,000.00),

(8) THE AMOUNT OF FORTY MILLION
DOLLARS ($40,000,000.00) TO BE USED
FOR THE COST OF PLANNING AND
CONSTRUCTING IMPROVEMENTS IN
THE RECONFIGURED CPSRA THAT
WILL ENCHANCE I TSUSE ASA PARK,

(C) LAND WITHIN THE REDEVELOPMENT
PROJECT AREAWILL BEADDED TO THE
CPSRA,

(D) STATE PARKS WILL BE REIMBURSED
FOR ITS LEGAL, TRANSACTIONAL,
PLANNING AND OTHER  COSTS
ASSOCIATED WITH IMPLEMENTING
THE PROVISIONSOF SB 792, AND

(E) THE DIRECTOR FINDS THAT IT IS NOT
APPROPRIATE TO REQUIRE ANY ADDI-
TIONAL MONETARY COMPENSATION.

Support For FindingNo. 2:

(A) Section 4.1 of the Agreement provides that the
Agency will provide $10 million, in cash, to State Parks
for the exclusive purpose of providing a dedicated
source to augment funding for the operation and main-
tenanceof thereconfigured CPSRA. (Agreement, sec-
tion4.1.)

(B) Section 4.2 of the Agreement provides that the
Agency will provide $40 million for planning and
constructing park—related improvements within the re-
configured CPSRA (improvement fund) (Agreement,
sections4.2,5.3))

(C) Lands comprising approximately seven acres
will beadded to thereconfigured CPSRA inaccordance
with Section 3, and Exhibits B and C of the Agreement.
(Agreement, section 3, ExhibitsBand C.)

(1) The Agency will convey to State Parks fee title
interest to landsidentified in the Agreement asthe
“Yosemite Slough Trust Termination Parcel” and
the “Park Addition Trust Termination Parcel”
pursuant to section 3.3 of the Agreement.
(Agreement, section 3.3.)

(2) The Agency will convey to the State Lands
Commission feetitleinterest to landsidentified in
the Agreement asthe " Yosemite Slough Addition
Public Trust Parcel” andthe" Park Addition Public
Trust Parcel,” pursuant to section 3.1 of the
Agreement, and thereafter, in accordance with
section 3.5 of the Agreement, the State Lands
Commission will lease these two parcels to State
Parksfor inclusioninthereconfigured CPSRA for
aperiod of 66 years. (Agreement, sections 3.1,
3.5)

(D) Section 5.3 of the Agreement provides reim-
bursement to State Parks for legal, transactional, plan-
ning, and other costs associated with implementing the
provisionsof SB 792. (Agreement, section 5.3.)

(E) The Director determines that the payment of $50
million is sufficient to compensate State Parks for the
land that is being transferred out of the CPSRA to the
Agency, andthat it isnot appropriateto requirethe pay-
ment of additional monetary compensation.
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FINDINGNO. 3:

THE AGREEMENT WILL PROVIDE AN
OVERALL BENEFIT TO THE STATE REC-
REATION AREA AND WILL FURTHER THE
OBJECTIVE OF PRESERVING THE PARK’S
NATURAL, SCENIC, CULTURAL, AND ECO-
LOGICAL VALUES FOR PRESENT AND FU-
TURE GENERATIONS.

Support For Finding That The Agreement Will Provide
AnOverall Benefit To The State Recreation Area:

Land exchange

The existing CPSRA General Plan (as amended
March 1988) statesthat the park unitisof statewidesig-
nificance because it is the first State Park System unit
purposealy acquired to bring State Park System values
into an urban setting. One of the purposes of the park
unitis®. . .to make available to the people the recre-
ational opportunities, passive and active, that are of-
fered by the shoreline, waters, and environment of the
San Francisco Bay, and the adjacent bay waters.” (Gen-
eral Plan Amendment, March 1988, at p.9.)

The Agreement supports the stated unit purpose by
adding approximately 5.6+/— acres of land to the
CPSRA directly adjacent to the existing CPSRA aong
Jamestown Avenue, near Hermit's Cove. The Agree-
ment refers to this area as the Park Addition Parcels.
(Agreement, Exhibit C.) (Although the Park Addition
property is currently owned by the City and County of
San Francisco and | eased by the City to the San Francis-
co 49ers, the City has approved an Agreement For
Transfer of Real Estate between the City and County of
San Francisco and the Redevel opment Agency obligat-
ing itself to transfer the property to the Agency for sub-
sequent conveyanceto the State upon termination or ex-
piration of the lease. Paragraph 19.6 of the Rec/Park
agreement expressly identifies State Parks as a third
party beneficiary giving state Parksthe authority to en-
forcethetransfer. (Rec/Park agreement.)

The conveyance of the Park Addition property by the
Agency to the State will result in an increase in the
width of the park along approximately 1,300 lineal feet
of the existing CPSRA southern shoreline edge, at an
areaknownas*“ TheNeck.” The addition of thisproper-
ty will provide the CPSRA with additional land along
the shoreline of the existing park where the land has
eroded necessitating the placement of riprap in order to
stabilize the road fill bank. Continued erosion is ex-
pected to occur, in part due to sealevel rise and storm
surges. Currently there is not enough land above mean
high tide to provide the desired level of public access
and thereis no improved pedestrian accessin thisarea.
Theincreased width of the park at thislocation will al-
low spacefor ahigh quality segment of the Bay Trail to
be constructed and beach day—use facilities, thereby

providing increased visitor access to the bay shoreline.
The additional land will also provide opportunity for
erosion control and shoreline stability solutions to be
constructed. (Final Parks, Open Space and Habitat
Concept Plan, at p.115.)

A portion of the CPSRA includes Yosemite Slough.
State Parks, in partnership with the California State
Parks Foundation (CSPF) and environmental organiza-
tions, has proposed a Yosemite Slough Restoration
Project, which includes plans for habitat restoration,
soil remediation, trail construction, and educational
programming intheareasurrounding Yosemite Slough.
The Agreement promotes the Yosemite Slough Resto-
ration Project, and therefore benefitsthe entire CPSRA,
by obligating the Agency to convey to the State approx-
imately 1.3 acres of land needed for the Restoration
Project. (Agreement, Sections 3.1, 3.3, and Exhibits
BandC.)

The Agency will convey the Yosemite Slough Addi-
tion to the State as part of thefirst phased closing under
the Agreement, and will convey the Park Addition to
the State as part of the second phased closing. (Agree-
ment, section 5.2.) As noted in Paragraph B of the
Agreement, and in the Rec/Park Agreement, the
Agency will not obtaintitletothePark Addition Parcels
until the City’s lease with the San Francisco 49ers ter-
minates or expires. The transfer of any land out of the
CPSRA after thefirst closing phaseis contingent on the
transfer of the Park Addition to the State. (Agreement,
sections 5.3(a), 13.2.) (Rec/Park Agreement, para-
graphB.)

The lands to be removed from the CPSRA, in con-
trast, currently add little recreational value to the
CPSRA. Approximately two-thirds of the area (18
acres) consists of the landward—most portion of an area
that serves aparking lot for the adjacent 49ers football
stadium. These lands consist of dirt, gravel and paved
parking areas with no landscape beautification or park
facilities and little or no ecological value. The remain-
ing areas (approximately 9 acrestotal) include a paved
parking area along the Hunters Point Expressway near
the main entrance and an adjacent grassy area; anarrow
strip along Harney Way; and portions of the Arelious
Walker Drive right of way on either side of Yosemite
Slough. The landsto be added to the CPSRA under the
Agreement will provide substantially greater benefit to
the CPSRA thanisprovided by thelandsto beremoved.
(Candlestick Point—Hunters Point Shipyard Phase
Il Development Plan EIR (“EIR”), Recreation Sec-
tion p. 111.P=17-25, Comments and Responses p.
753-54; Lennar Urban, Existing Candlestick Point
State Recreation Area Land Quality & Proposed
SRA Land Exchange, dated July 7,2010 (map).)

The CPSRA, as reconfigured under the Agreement,
will not be significantly adversely affected by adjacent
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vertical development, in particular by the effects of
shadow. The Redevelopment Project design incorpo-
rates building height restrictions and allowable tower
locationsthat will minimize shadowing onthe CPSRA.
The Tower Variant D option, devel oped by the Agency,
in consultation with State Parks, to address shadow is-
sues and adopted as part of the final Redevelopment
Project, would result in shadowing of portions of
CPSRA during approximately 3% of total daylight
hours (Candlestick Point—Hunters Point Shipyard
Phase Il Development Plan, Comments and Re-
sponses, Page C& R—7, Tower Variant D; Letter
from CADP (shadow consultant) to Wells Lawson
dated August 5, 2010.) The amount of new shadow
withinthe CPSRA created by the Redevel opment Proj-
ectwill not substantially affect the park.

Other compensation

The Agreement also supports and benefits the
CPSRA insofar as it obligates the Agency to provide
State Parkswith $10 million to augment funding for op-
eration and maintenance expenses of the CPSRA
(Agreement, section 4.1.), and $40 million for plan-
ning and constructing park—related improvements
within the reconfigured CPSRA (Agreement, section
4.2.), including reimbursement for the State’ s planning,
or other costs associated with actions carried out pur-
suant to Section 27 of SB 792 (Agreement, section 5.).
These park—related improvements are expected to in-
clude facilities to support wind surfing, picnicking,
non—motorized boating, wildlife habitat enhancement
and interpretive facilities. Costs for revising the 1988
General Plan currently underway are also being funded
by the $40 millionimprovement fund.

Asrequired by SB 792, the Agreement earmarksboth
the park improvement funding and the operation and
maintenance funding for use at CPSRA, assuring the
fundswill be used to benefit the CPSRA. (Agreement,
sections 4.1, 4,2, 14.) The park improvement funding
will substantially improve the recreational value of the
CPSRA; itwill allow State Parksto fully implement the
vision of the CPSRA reflected inthe Genera Plan, asit
may beamended.

The operation and maintenance funding is also criti-
cal to thelong term viability to the CPSRA. The opera-
tion and maintenance funding will ensure the CPSRA
has a dedicated funding source for park operations and
mai ntenancefor yearsto come.

The Agreement also obligates the Agency to cooper-
ate in providing State Parks with 3,000 square feet of
community facilities space within Candlestick Point,
that the Agency isto receive under the Redevel opment
Project, without payment of a purchase price or base
rent. (Agreement, section 20.) It is anticipated that
State Parks will use this space for a welcoming or in-

formation center for the CPSRA, further enhancing the
experienceof visiting the park. Inaddition, provision of
this community facilities space allows State Parks to
better utilize the lands within the reconfigured CPSRA
for shorelinerel ated recreation.

| ncreased protection of the shorelineproperty

Overall support for the CPSRA is aso found in the
Trust Exchange referenced in paragraph A of the
Agreement. By the Trust Exchange, State Parks, the
State Lands Commission, the Agency and the City have
agreed to make certain conveyances of lands for the
purpose of impressing certain lands with the Public
Trust, and terminating the Public Trust on other lands,
resulting in a consolidation of trust lands along the
shoreline of the CPSRA. These shoreline lands will be
leased by the State Lands Commission to State Parks,
for aperiod of 66 years, pursuant to Section 3.5 of the
Agreement, and operated by State Parks as an integral
part of the reconfigured CPSRA. Thesetrust lands will
also continue to be subject to Public Trust restrictions,
enforced by the State Lands Commission, which re-
strictions provide additional assurancethat these shore-
linelandswill be preserved in public ownership in per-
petuity. (Agreement, section 3.5.) (Trust Exchange.)

TheAgreement Will Further Preservation of ThePark’s
Natural And Ecological Values:

Existing natural and ecol ogical values of the CPSRA
arenoted in the Resources Element of the General Plan:
“in the mud and sand beds are a number of inverte-
brates, including soft shell and bent nosed clams, ghost
shrimp, marine worms, and many other small animals’
and, “oysters and other invertebrates are found on the
rocksaong the shoreline. All of theseinvertebratesare
important to the bay ecosystem. . . The Bay also sup-
portsarelatively large population of waterfowl and wa-
ter—associated birds, many of which are migratory, and
asmaller number that areresident. . .thebay. . . has
great potential for future improvement and enhance-
ment.” The General Plan recognizes that “the natural
environment of significanceisthe San Francisco Bay it-
self.” (General Plan Amendment, March 1988, at p.
13)

The Agreement helps preserve these natural and eco-
logical values by maintaining these shoreline areas un-
disturbed. Theincrease of the width of the park at “ The
Neck” will widen the buffer between the bayshore and
non—park development reducing potential risks to the
shoreline habitats from impacts arising outside the
CPSRA.

The Agreement protects the restoration of the slough
by requiring that the design, planning and construction
of the Yosemite Slough Bridge be coordinated with
State Parks and CSPF. (Agreement, Section 21.) Im-
plementation of the Yosemite Slough Restoration Proj-
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ect will provide suitable habitat for various bird species
and other animalsnoted inthe Natural Values section of
the General Plan, and will aso enhance the bay shore-
line. The Yosemite Slough Addition lands, which will
be conveyed to the State pursuant to the Agreement, are
within the Restoration Project area and are needed to
fully implement the Restoration Project.

The Agreement obligates the Agency to provide
funding resources equivalent to $50 million. These re-
sources will assist with providing additional enhance-
ment of habitatsand renovation of the CPSRA’secol og-
ical systems, helping fulfill the potential for futureim-
provement, including improvement discussed in the
current General Plan. Theimprovementswill befurther
described in the General Plan revision now under way,
and are expected to include enhancements of existing
tidal wetlands, improvementsto planned areas of grass-
lands and expansion of tree canopies and large shrub
habitat. (General Plan Amendment, March 1988, at.
p.14))

With regard to construction of a bridge across Yose-
mite Slough, Section 21.2 of the Agreement provides
that “. . .the Agency and State Parks shall () reason-
ably cooperate to identify and incorporate into the
construction and design plans for the Bridge features
that will (i) be consistent with the wetland and aquatic
habitat objectives set forth in the Wetland Restoration
and Management Plan, Yosemite Slough, WRA, Envi-
ronmental Consultants, January, 2006 (“Restoration
Plan”), which may include, but are not limited to, pro-
viding new or restored habitat to compensate for any
portion of the wetland or aquatic habitat (or any upland
habitat that isimmediately adjacent to the Bridge abut-
ments) that is proposed to be created or restored in the
Restoration Plan but cannot be created or restored due
to Bridge construction; (ii) provide vista points in the
park and onthe Bridge offering viewsof theBay and the
Slough; (iii) ensure that Bridge design and aesthetics
meet ahigh standard of excellence; (iv) providefor sub-
stantial views of the Bay beyond the bridge from the
Slough; (v) ensure consistency with the public access
and recreational objectives of the Restoration Plan, in-
cluding the ability to navigate small human—powered
craft betweenthe Slough and the Bay and whichmay in-
clude, but arenot limited to, providing new or enhanced
recreational or public accessimprovementsto compen-
satefor any portion of the proposed creation of suchim-
provements under the Restoration Project (asthat proj-
ect is described in the Restoration Plan) that cannot be
created due to Bridge construction; and (b) use their
best efforts to reach mutual agreement on the final
Bridge design, construction plans, and associated en-
hancedrestorationplans. . .”

In addition, Section 21.1 of the Agreement provides
that the Agency “shall not undertake, approve, or per-

mit construction of the Bridge unless all of the follow-
ing conditions are met: (a) the Bridge is required to
function primarily for public transit, bicycle, and pe-
destrian use, and isclosed to private motor vehicletraf-
fic except for no more than 20 days per year; (b) the
Bridgewill serve asapart of the open space network on
all dayswhenitisnot opento privatemotor vehicletraf-
fic; (c) any traffic lane on the Bridge that will carry pri-
vate vehicletraffic will be no wider than 10 feet; (d) no
morethan four private vehicletraffic laneswill exist on
the Bridge; and (€) the bicycle and pedestrian lanes on
the Bridge will be integrated with the bicycle and trail
system in the CPSRA.” These provisions will ensure,
among other things, that the size and function of the
bridge are limited and that the bridge will not preclude
theaccomplishment of the objectivesof the Restoration
Plan.

Support For Finding That The Agreement Will Further
Preservation of ThePark’sScenic Values:

Theexisting General Plan statesthat “[ T]he setting of
Candlestick Point State Recreation Areanext to the San
Francisco Bay providesimportant opportunitiesfor sat-
isfying the recreation and open space needs of people
living or visiting in the San Francisco area. It is the
policy of the department to protect the scenic val-
ues. . .whilefully realizing the potential of theareafor
fulfillment of outdoor recreation needs.” The General
Plan also notes that the recreation areaincludes “areas
of seclusion and panoramic views, including distant
views of the San Bruno Mountain, East Bay hills, and
San Francisco Bay, which impart a relaxing sense of
solitude.” (General Plan Amendment, March 1988.
atp.14.)

These scenic values will be preserved by the Agree-
ment. The shoreline areas and key observation points
from which visitors observe San Bruno Mountain, the
East Bay hills, and San Francisco Bay remainwithinthe
CPSRA, preserving these scenic vistas. “The Neck”
areaof the shoreline definesthe northerly shore of Her-
mit’s Cove which contains avery large sand beach and
provides exceptional viewing areas |ooking southwest
towards San Bruno Mountain. The widening of “The
Neck” areaof the park, which will result from the land
transfers described in the Agreement, will result in
creating abuffer between the new devel opment and the
shoreline, moving noise and other disturbances from
roadway traffic away from the Park, thereby enhancing
the sense of solitude enjoyed by park visitors. Also, the
Candlestick Point SRA General Planrevision currently
underway contemplates use of aportion of the $40 mil-
lion improvement fund provided in Section 3 of the
Agreement for construction of enhancements and im-
provements to the shoreline which will preserve and
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improvethe scenic value of the CPSRA asviewed from
theBay and other shorelineareas.

In addition, if a bridge is built across Yosemite
Slough, the Agreement ensuresthat State Parkswill be
a participant in the design of any bridge, and that the
Agency will cooperate with State Parks to incorporate
design featuresthat will provide vistapointsin the park
and on the bridge offering views of the San Francisco
Bay and Yosemite Slough, and provide for substantial
views of the bay beyond the bridge from the slough.
(Agreement, section 21.2.)

Support For Finding That The Agreement Will Further
Preservation of ThePark’sCultural Values:

The existing General Plan notes that the Candlestick
Point area consists principally of fill materials depos-
ited since 1955. State Parksis currently unaware of any
archaeologica siteswithin the CPSRA. There are how-
ever, Native American shellmounds known to occur in
the general area, outside of the boundaries of CPSRA
and thereisal so potential for shellmound(s) to occur be-
neath the fill material within CPSRA. (General Plan
Amendment, March 1988, at p. 14.)

Off shoreareasof the CPSRA areknowntoincludeat
least four hulks embedded in the underwater mud just
off shore at Candlestick Cove, an area near the south-
west edgeof CPSRA. Thisareawasused for marinesal -
vage operations between 1910 and 1940, and it is be-
lieved that the four hulks are the remains of salvaged
wooden ships. Additional hulks maybe buried in the
filled areas around CPSRA, however the existence of
suchisundocumented.

The Agreement does not contemplate any activity
which would disturb or destroy the known cultural re-
sources; these resources will remain buried and pro-
tected beneaththefill material within CPSRA.

The Agreement provides partial funding for prepara-
tion of the CPSRA General Plan Amendment revision
currently underway. (Agreement, section 4.2.) There-
vision contemplates new interpretive opportunities of
thearcheol ogical and historical resourcesof thesiteand
vicinity that will be funded from the $40 million im-
provement fund guaranteed by the Agreement. (Agree-
ment, section 4.)

FINDING NO. 4.

FOLLOWING THE CONVEYANCES DE-
SCRIBED IN THE AGREEMENT, THE RECON-
FIGURATION OF THE CPSRAWILL SUBSTAN-
TIALLY CONFORM TO THE CONFIGU-
RATION SHOWN ON THE DIAGRAM REF-
ERENCED IN SECTION 27 OF SB 792, AND
MORE PARTICULARLY ILLUSTRATED ON
THE MAP ON FILE WITH CITY’S PLANNING
DEPARTMENT  ENTITLED, “PROPOSED

STATE PARK LAND EXCHANGE” AND DATED
SEPTEMBER 3, 2009.

Support For FindingNo. 4:

The diagram referenced in Section 27 of SB 792 and
the September 3, 2009 map referenced in Section 26 (a)
(4) of SB 792 (collectively, “statutory configuration™)
are attached to the Agreement as Exhibit E. Exhibits A,
B and C to the Agreement depi ct the parcel sof land that
will betransferred out of, and added to the CPSRA. The
reconfiguration of the CPSRA following the convey-
ances depicted on Exhibits A, B and C will bethe same
as the statutory configuration, except for an approxi-
mately 63 foot strip of land aong the Arelious Walker
Street right of way on the north side of the Slough which
will bealsotransferred out of the CPSRA tothe Agency.

The Director finds that the transfer of this approxi-
mately 0.8 acre strip of land out of the CPSRA isminor
andisnot asubstantial departurefromthe statutory con-
figuration. Thisminor departurefromthestatutory con-
figurationisnecessitated by the Director’ sdecision that
construction of the Yosemite Bridge abutments/foot-
ings along Arelious Walker Street should not occur on
State Parks land; therefore this property will be con-
veyed to the Agency, subject to the State'sreversionary
interest if the bridge is not constructed within a speci-
fied time period. (Agreement, section 2.2, ExhibitsA,
B,CandE.)

FINDING NO.5:

THE REDEVELOPMENT PROJECT, IN-
CLUDING THE RECONFIGURATION OF THE
STATE RECREATION AREA, WILL NOT RE-
SULT IN A SIGNIFICANT ADVERSE EFFECT
ONBIOLOGICAL RESOURCES,AND WILL IN-
CLUDE HABITAT ENHANCEMENT MEA-
SURESTO BENEFIT MIGRATORY BIRDSAND
OTHER WILDLIFE.INMAKING THISDETER-
MINATION, THE DIRECTOR HAS TAKEN
INTO CONSIDERATION THE MITIGATION
MEASURES INCORPORATED INTO THE RE-
DEVELOPMENT PROJECT EIR.

Support For The Finding That The Redevelopment
Project Will Not Result In A Significant Adverse Effect
OnBiological Resources:

Based upon theinformation presented inthe EIR, the
Redevel opment Project with theinclusion of mitigation
measures,will not have a substantial adverse effect on
any special—status plant or wildlife species, riparian
habitat, federal |l y—protected wetlands, or other sensitive
natural communities. The Redevel opment Project will
also not substantialy interfere with the movement of
any nativeresident or migratory fish or wildlife species,
wildlife corridors, or wildlife nursery sites. The Rede-
velopment Project will not have any significant and un-

1391



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

avoidable impacts to biological resources. (EIR,
Chapter V.) The Redevelopment Project does not con-
flictwith any local policy or ordinancethat protectshio-
logical resources, or with aregional habitat conserva-
tion plan or natural community conservation plan.

PBS&J, an environmenta consultant for the EIR,
completed a biological study of the Redevelopment
Project Cite and the aquatic areas, including Yosemite
Slough, during the summer of 2007 and in 2008. This
study included a field survey documenting existing
habitats, the plantsand animalsoccurring in those habi-
tats, and any significant habitat types that may be pro-
tected by state and federal law. PBS& J determined that
landscaped/ornamental and non—native annual grass-
land habitats occupy much of Candlestick Point, while
the Hunters Point Shipyard Phasell areaconsistslarge-
ly of urban/developed areas, that small areas of fresh-
water wetlandsand nontidal salt marshare present at the
Hunters Point Shipyard Phase Il area, and that narrow
strips of tidal salt marsh are present along the shoreline
at scattered places on Candlestick Point and portions of
the Hunters Point Shipyard Phase Il area. PBS& J also
concluded that no special—status plants have been re-
corded, and none are expected to occur, on the site al-
though several species of specia—status animal species
are present (EIR, Appendix N1 “Candlestick Point/
HuntersPoint Shipyar d Redevelopment Proj ect Bi-
ological Technical Report” , ExecutiveSummary.)

The Redevelopment Project proposes the construc-
tion of non—park development on lands transferred out
of the CPSRA that will be set back from the bayshorein
significant measure so that redevelopment will not af-
fect valuable bay habitats. (EIR Chapter |1, Figure
14, Proposed L and UsePlan.)

Thelandsto be removed from the CPSRA consist of
approximately 21 acresof parking lot areaand approxi-
mately five acres of disturbed, non-native grassland.
Non-native grassland areas serve as foraging habitat
for raptors such as red—tailed hawk and American kes-
trel. (EIR at 111.N-76 through 78.) The remova and
subsequent devel opment of approximately five acres of
these areas, adong with the alteration of other such
grasslands elsewhere on the Redevelopment Project
site, would diminish raptors ability to forage on the
non—nativegrasslands. However, an adopted mitigation
measure (MM BI-7b) for the Redevelopment Project
requiresthe creation of new grassland foraging habitat,
including 43 acres of new native grasslands on the
southern portion of the shipyard (as discussed further
below). (EIR at I11.N=78.) The mitigation measure
alsorequirestreesand shrubsto be planted outsidethese
grassland areasto provide foraging, nesting, and roost-
ing habitat for birds. These measures will not only re-
duce impacts to foraging habitat to aless than signifi-

cant level, they would provide an overall habitat en-
hancement, asdiscussed further bel ow.

The Redevel opment Project would involve removal
and/or modification of areas that have the potential to
contain special—status animal species, including: seven
potentially breeding avian species, one bat species, and
four fish species (green sturgeon, Chinook, steelhead,
and longfin smelt). The Redevelopment Project also
has the potential to affect designated critical habitat of
the green sturgeon and Central California Coast
steelhead, thusdirectly impacting threatened and/or en-
dangered species through habitat conversion or unau-
thorized take. In addition, Redevel opment Project acti-
vitieswould occur within habitatsof locally rare or sen-
sitive species such as Pacific herring and Olympiaoys-
ters, aswell asavian species protected by the Migratory
Bird Treaty Act and the California Fish and Game
Code.

However, implementation of ecological Redevel op-
ment Project design features described in the Draft Fi-
nal Parks, Open Space, and Habitat Concept Plan and
required by mitigation measure MM BI—7b, would re-
sult in multiple measures to avoid, limit, and mitigate
for impacts to special—status and legally protected spe-
cies. Specifically, the Redevelopment Project design
components would remove invasive species; restore,
preserve, and enhance wetland, aguatic and grassland
habitats; create stormwater treatment wetlands; revege-
tate the sitewith extensive planting of treesand shrubs,
increase the vegetative cover for foraging and dispers-
ing animal's; and maintain and enhance habitat connec-
tivity along the shoreline. Additionally, mitigation
measure MM Bl—6a.1 requires impact avoidance and
pre—construction surveysfor nesting specia—statusand
legally protected avian species, and protection of active
nests. Mitigation measures MM Bl—4a.1 and 4a.2 pro-
tecting water quality, wetlands, and aguatic habitats,
and requiring compensatory mitigation for lost wet-
landsand aquatic habitats, MM BI-5b.1, 5b.2, 5b.3and
5b.4 requiring avoidance and minimization of impacts
to eelgrass, and compensatory mitigation for lost eel-
grass habitats; MM BI-9b to avoid pile-driving im-
pacts on aquatic species, and MM Bl-12a.1, 12a.2,
12b.1and 12b.2 to reduceimpactsto fishand their habi-
tatswill all provide additional protection of these sensi-
tive speciesand provide mitigation for loss of their hab-
itat as necessary to reduce impacts to less than signifi-
cant levels. Additional mitigation measures describe
specific survey and protection protocol sfor two species
with particular needs, the burrowing owl and the Amer-
ican peregrine falcon. Implementation of these mitiga-
tion measureswill ensurethat any impactsto these spe-
cies are less than significant. (EIR, Biological Re-
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sources Section, p. I11.N-73-74, 112, Draft Final
Parks, Open Space And Concept Plan, pp. 158-164.)

The Redevelopment Project could impact wetlands
and other aquatic habitat in connection with shoreline
improvements and the construction of the Yosemite
Slough. Bridge, through direct filling or shading. (EIR
at I11.N-56 through 68, 115 through 116.) Permanent
impacts to these areas and other wetlands impacted by
the Redevel opment Project are subject to mitigation re-
quiring therestoration or creation of wetlandshavingan
area at least equal to the areas permanently filled, and
additional restored or created wetlands equal to at least
50 % of the areaimpacted by shade. (EIR at |11.N-56
through 68.) Such restoration or creation would be per-
formed in accordance with the Wetlands and Jurisdic-
tional Waters Mitigation and Monitoring Plan. (EIR at
[11.N-60through 62.)

In addition, mitigation measure MM Bl—-4a.2 re-
quires that temporarily impacted sensitive habitats be
restored to their pre—construction condition following
the completion of construction activities, and that all
temporarily impacted wetlands, and other jurisdictional
waters, whether in tidal or non—tidal areas, shall bere-
stored to pre—construction contours following
construction. Such impact areas include areas that are
dewatered (e.g., using coffer dams) and/or used for
construction access. Temporarily impacted wetlands
that were vegetated prior to construction shall be re-
vegetated in accordance with a Wetlands and Jurisdic-
tional Water Mitigation and Monitoring Plan, as de-
scribed above. (EIR at 111.N—60 through 62.) A fur-
ther mitigation measure requires Best Management
Practices for construction, including erosion control
measures and culvertsto maintain wetlands' hydrolog-
ic connectionsto drainages. (EIR at |11.N-62 through
63.) These mitigation measureswill reducewetlandim-
pactstoalessthansignificant level.

The Yosemite Slough Restoration Project will create
and restore aguatic, wetland, and adjacent upland habi-
tatinand around Yosemite Slough, whichisalsothesite
of the proposed Yosemite Slough Bridge. However, the
bridge would not significantly affect the proposed res-
toration. The bridgewould at most resultin anegligible
amount (0.0003 acre) of permanent fill inthe areasthat
are to become new or restored wetlands under the Res-
toration Project, and would indirectly impact approxi-
mately 0.012 acres of new or restored wetlands with
shading. Theseimpactswill be compensated by thecre-
ation or restoration of similar habitat inaccordancewith
the Wetlands and Jurisdictional Waters Mitigation and
MonitoringPlan. (EIR at |1 .N-60through 62.)

Following implementation of the Yosemite Slough
Restoration Project, and construction of the Yosemite
Slough Bridge, some reduction in wildlife use of the
bridge footprint and immediate adjacent areas is ex-

pected to occur. However, reduction in use by wildlife

speciesisnot expectedtorisetothelevel of significance

(EIR, Comments and Responses, at p. 53.) The spe-

ciesand habitatsthat presently occur or are expected to

occur on the site are found throughout the Bay Areg;

Yosemite Slough does not, and will not, following im-

plementation of the Restoration Project, support bio-

logical resourcesthat areuniquetothesiteor that do not
occur in much greater abundance in other parts of the

Bay Area. The Redevelopment Project area currently

supports a relatively low number of common wildlife

species and habitats due to its urban and heavily dis-
turbed condition; these species occur in greater num-
bers at other locations in the Bay Area. Therefore, any
reduction in common species and habitats at the site
would beinsignificant in the regional context. Any im-
pacts that would occur would be offset through imple-
mentation of the Habitat Plan (EIR pp. I11.N-50-51.)
and restoration and creation of wetland and aquati ¢ hab-
itats in accordance with the aforementioned Wetlands
and Jurisdictional Waters Mitigation and Monitoring

Plan.(EIRat I11.N-60through 62.)

Stephen C. Rottenborn, Ph.D., of H.T. Harvey and
Associates, provided analysis of biological resource
impacts in the EIR, including the potential impacts of
the proposed Yosemite Slough Bridge. His analysis of
the bridge isincluded in part in the Comment and Re-
sponse section of the EIR. Thereare avariety of differ-
ing expert opinions, regarding the effect of the Yose-
mite Slough Bridge on specia—status bird species, in-
cluding Dr. Rottenborn’s. It has determined that Dr.
Rottenborn’s opinions are well founded. Dr. Rotten-
born concluded that nesting special—status bird species
are not likely to be adversely affected by use of the
bridge. According to Dr. Rottenborn, those species are
not expected to nest on the constructed “bird islands’
that are proposed as part of the Yosemite Slough Resto-
ration Project because the islands would not provide
suitable habitat for these species (EIR, Comment and
Responsesp. 35.)

Dr. Rottenborn al so concluded that:

(1) increase in lighting from the Yosemite Slough
Bridge is not expected to result in a significant
impact towildlifeuse of Yosemite Slough, and (2)
loud noise from traffic, noise, and human use of
the site and Yosemite Slough Bridge would not
deter wildlife (particularly bird) use of high
guality habitat areas once animal shave habituated
tothebridgeandtovehicular noiselevels.

These conclusions are based on observations of bird
use at eight different reference sites within the Bay
Area. Thosesitesare: 1) Coyote Creek Reach 1A water-
bird pond and South Coyote Slough (San Jose); 2) San
Jose-Santa Clara Water Pollution Control Plan (San
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Jose); 3) Pond 16A New Chicago Marsh and Triangle
Marsh (Alviso); 4) Shoreline Park (Mountain View); 5)
Palo Alto Baylands (Palo Alto); 6) South Bayside Sys-
tem Authority Plant (Redwood City); 7) Crissy Field
(San Francisco); and 8) East San Francisco Bay shore-
linealong 1-580 north of the Bay Bridge.

Dr. Rottenborn predicts that bird use at Yosemite
Slough would not be substantially reduced asaresult of
the bridge. He cites four reference areas where birds
routinely fly over roads that are wider and/or more
heavily used by traffic thanislikely to occur onthe Yo-
semite Slough Bridge. Those reference areas are: 1)
Highway 92 in Hayward, where waterbirds move be-
tween the Eden Landing Ecological Reserve on the
south side of the highway and Hayward Regional
Shoreline on the north (and between the Bay mudflats
adjacent to each of these two areas) by flying over the
highway; 2) Highway 84 in Menlo Park and Fremont,
where birds move between ponds and aong the bay-
shore on both ends of the Dumbarton Bridge by flying
over the highway; 3) Highway 37 west of Vallgo,
where birds move between San Pablo Bay to the south
and the Napa River and associated marshesto the north
by flying over the highway; and 4) Highway 101 south-
east of Mill Valley, where birds move between the por-
tions of upper Richardson Bay on either side of the
highway by flying over thehighway.

Based upon the bird behavior at the above reference
sites, Dr. Rottenborn concludes that waterbirds using
Yosemite Slough, either presently or after implementa-
tion of the restoration Redevelopment Project, would
move between Yosemite Slough and South Basin/SF
Bay Areasto the east if they perceive the habitat value
of Yosemite Sloughto behighenough.

Dr. Rottenborn al so states that exhaust emissions due
tothetraffic useof the Yosemite Slough Bridge, evenon
game days, would not result in substantial adverse ef-
fects on habitats of the slough, including restored habi-
tats under the Restoration Project. This statement was
based upon conditionsat four reference sitesin the Bay
Area. Thosereferencesitesare: 1) Palo Alto Flood Con-
trol Basin along Highway 101 and its frontage road in
Palo Alto; 2) marshes near Inner Bair Island along
Highway 101in Redwood City; 3) tidal salt marshat the
Bay edge at the 1-80/1-880 junction at the east end of
the Bay Bridge in Oakland; and 4) tidal marsh along
Highway 37 at the San Pablo Bay National Wildlife
Refuge. (EIR, Commentsand Responses, pp. 47-50.)

Theportion of the Bay adjacent tothe CPSRA andthe
rest of the Redevel opment Project site is designated as
Essential Fish Habitat (EFH) in three federal fisheries
management plans: the Pacific Coast Salmon Plan, the
Coast Pelagics Fishery Management Plan, and the Pa-
cific Groundfish Fishery Management Plan. (EIR at
[11.N—-88.) The National Marine Fisheries Service has

also designated this part of the Bay ascritical habitat for
green sturgeon and Central California Coast steelhead,
both specia—status species. (EIR at 111.N-85.) The
construction of Yosemite Slough Bridge and other
shoreline improvements associated with the Redevel-
opment Project could cause temporary impactsto EFH
and critical habitat from sediment suspension and tur-
bidity during construction and somelossof such habitat
from placement of permanent fill, but these potential
impacts will be reduced to alevel of insignificance by
mitigation measures requiring seasonal restrictions on
in—water construction to avoid times when specia—sta-
tus species are present, worker training, best manage-
ment practices during construction, and compensatory
provision of habitat for any filled areas. (EIR at
I11.N-85 through 93.) Moreover, by removing piers
and reducing coastal erosion, the Redevel opment Proj-
ect would increase the amount of openwater onthesite,
thus providing new EFH and critical habitat and bene-
fitingthespecies. (EIR at 111.N-85through 90.)

Additional support for the finding that the Redevel-
opment Project will not significantly impact biological
resources is found in the EIR and its supporting docu-
ments.

Support For The Finding That The Redevelopment
Project Will Include Habitat Enhancement Measures
ToBenefit Migratory BirdsAnd Other Wildlife:

The following Habitat Enhancement Measures will
be implemented as part of the Habitat Plan to enhance
wildlife habitat conditions within the Redevel opment
Projectsite:

Control of non—native invasive species — Invasive,
non—native plant species would be removed during ini-
tial habitat enhancement effortsto provideareasfor cre-
ation of higher—quality habitats and to prevent their
spread into restored native habitats. M onitoring and on-
going control/removal of these specieswould beimple-
mented. (Draft Final Parks, Open Space, and Habi-
tat Concept Plan, at p.158).

Restoration of grasslands — A Grasslands Ecology
Park will be developed on the Hunters Point Shipyard
area, and will create at least 43 new acres of native
grassland through the removal of non—natives, and
seeding and/or plugs of native grass and fort species.
Detailed design of the grassland restoration areas will
be performed by aqualified restoration ecologist. A list
of native grasses and forbsthat may be used isincluded
in the Habitat Plan. (Draft Final Parks, Open Space,
and Habitat Concept Plan, pp. 158-160.)

Increase in tree/shrub cover — Approximately
10,000 net, new treeswill be planted throughout the Re-
development Project area. While some of these trees
will be planted as street trees or for ornamental pur-
poses, alarge number will be planted specifically with
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wildlifehabitat in mind. Within parkssuch asthe Grass-
lands Ecology Park (outside of thedesignated grassland
restoration areas), trees, shrubs and ground cover will
be planted in clusters to provide dense, multi-layered
clumps of vegetation that will provide food, cover, and
roosting, nesting, and foraging sites for a variety of
wildlife species. Enhancement of raptor foraging habi-
tat under the Draft Final Parks, Open Space, and Habitat
Concept Plan will include restoration and management
of grasslands and an increase in tree and shrub cover.
(EIR, MM-BI-7b.). A list of native trees and shrubs
that could be planted isincluded in the Plan, aswell as
detail about how the planting palette will allow for
wildlife diversity. (Draft Final Parks, Open Space,
and Habitat Concept Plan, pp. 160-162.)

Maintenance of habitat connectivity— To helpmain-
tain habitat connectivity throughout the site, vegetated
areasproviding cover for dispersing mammals, reptiles,
and amphibianswould be provided. For example, along
the southern edge of the Hunters Point Shipyard Phase
Il area, vegetated areas providing cover for dispersing
mammals, reptiles, and amphibianswould be provided.
In some areas, restored tidal marsh will provide some
habitat connectivity along the shoreline. “Hardened”
shorelinetreatments, such asrock, will provideintersti-
tial spaces to provide cover for these small animals as
well. (Draft Final Park, Open Space, and Habitat
Concept Plan, p. 162.). The Agreement further pro-
vides for the addition of property to the reconfigured
CPSRA whichwill resultinthewidening of the CPSRA
aong the southwestern shoreline at an existing “pinch
point,” alowing habitat enhancement and improving
connectivity along CPSRA shoreline.

(Agreement, sections3.1,3.3,and 3.5.)

Maintenance of refugia for waterbirds— At least one
shoreline area at least 200 feet from the nearest formal
trail or shoreline observation area will be provided
where waterbirds can roost at high tide. Here, water-
birds would be able to roost on riprap, beach, or some
other open arearemoved from concentrated human ac-
tivity. In addition, the bases of three piersin the south-
eastern corner of the Hunters Point Shipyard Phase ||
areawill be removed to prevent mammals from acces-
singthesepiers. Theremainder of each of thesethreepi-
ers will be left in place to provide roosting sites for
gulls, cormorants, pelicans, and terns. Preventing mam-
malian predators from accessing these piers will make
them safer for roosting waterbirds, and may also en-
courage some waterbirds to begin nesting on the piers.
(Draft Final Parks, Open Space, and Habitat Con-
cept Plan, pp. 162-163.)

Increase in open water habitat — New subtidal and
intertidal habitat will be created along much of the east-
ern shoreline of the Hunters Point Shipyard Phase 11
areawhen existing pier wallsareremoved and theedges

of the existing shoreline “laid back.” The Redevel op-
ment Project as awhole will result in a net increase of
eight acres of open water that can serve as habitat for
fish and benthic organisms. (Dr aft Final Parks, Open
Space, and Habitat Concept Plan, pp. 163-164.)
In addition, the EIR includes adiscussion of how the
Redevelopment Project will benefit the main wildlife
groups.
Extensive planting of native vegetation would
enhance the vegetation community as well as
enhance habitat for common butterflies, birds,
small mammals, reptiles, and amphibians on the
Redevelopment Project site;
In the case of migratory birds, the Redevel opment
Project would result in a net benefit that would
haveregional or flyway—evel implications, asthe
Redevelopment Project would enhance foraging
habitat that i sused by birdsbreeding and wintering
inareasfar fromthe Study area;
Neotropical and other long—distance migrants, the
landbird group using the site that is of greatest
conservation concern, would receive a
considerable net benefit from the Redevel opment
Project. Increases in foliage height diversity and
vegetation volume resulting from the planting of
numerous trees and shrubs on the site, most of
which currently supports little woody vegetation,
would result in increase in the diversity and
abundance of both breeding and migratory birds.”
[Three references are provided for this statement:
1) MacArthur, R.H. and JW. MacArthur. 1961. On
bird species diversity. Ecology 42:594-598, 2)
Karr, JR. 1968. Habitat and avian diversity on
strip—mined land in east—central Illinois. Condor
70:348-357, 3) Mills, G.S., J.B. Dunning, Jr., and
JM. Bates. 1991. The relationship between
breeding bird density and vegetation volume.
WilsonBulletin 103:468-479]; and
The Redevelopment Project’'s revegetation
component and the addition of new parklandswill
provide anet enhancement of breeding, wintering,
and migratory stopover habitat for birds in the
Redevelopment Project area. (EIR Vol. 111, pp.
I11.N-50-54.)

FINDING NO.6:

THE AGREEMENT SATISFIESAPPLICABLE
REQUIREMENTSOF THE LAND AND WATER
CONSERVATION FUND ACT OF 1965 (16 U.S.C.
SEC. 4601—et seq.)

Support For Finding No. 6:

The federal Land and Water Conservation Fund Act
of 1965, provides that property acquired or developed
orimprovedwiththeassistanceof thefederally—created
Land and Water Conservation Fund (LWCF) cannot be
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“converted” to uses other than public outdoor recre-
ation unlesstheconversionisapproved by the Secretary
of thelnterior. The Secretary may approveaconversion
if itis“inaccord with the then existing comprehensive
statewide outdoor recreation plan, and only upon such
conditionsas he deemsnecessary to assure the substitu-
tion of other recreation properties of at least equal fair
market value and of reasonably equivalent usefulness
andlocation.” (16 U.S.C. sec. 4601(f) (3).)

Approximately 35 acres of land within the existing
CPSRA is subject to LWCF restrictions. (David Sie-
genthaler, Department of Interior letter to Barbara
Baker, StateParks, dated M arch 29, 2010.) Of that 35
acre area, approximately 3.5 acresis proposed to bere-
moved from the existing CPSRA and conveyed to the
Agency by State Parks, including 0.64 acres of water
pipeline, 0.20 acres of sewer line and 2.7+/— acres of
land improved with a paved parking area and an adja-
cent grassy area. The proposed substitute or replace-
ment property consists of 3.5+/— acres of land located
directly adjacent to the existing CPSRA along James-
town Avenue, and 0.8+/— acres of land |ocated near Yo-
semite Slough. (Agreement, Exhibit A.) (BMS De-
sign Group, Map of Proposed 6 (F) (3) Lands, Au-
gust 24,2010.)

State Parks is transmitting a formal application for
conversion approval to the Department of Interior. The
California Outdoor Recreation Plan (2008) is Califor-
nia scomprehensive statewide outdoor recreation plan;
the proposed conversion is consistent with that Plan.
The proposed substitute or replacement property is of
reasonably equivalent usefulness and location, as the
property proposed to be removed from the existing
CPSRA.

State Parks' obligation to transfer the LWCF pro-
tected land to the Agency isexpressly conditioned upon
the approval of the Secretary of Interior. No conversion
will take place under the Agreement until thisapproval
has been obtained by the Secretary. (Agreement, sec-
tion13.4.)

Assuming approval of the Secretary of Interior, the
LWCEF protected landswill be conveyed to the Agency
in phases of the Redevel opment Project. (Agreement,
Exhibit D.) State Parks' obligation to transfer the pro-
tected lands to the Agency is also contingent upon the
Agency’stransfer of the Park Addition Parcels. (Agree-
ment, sections5.3,13.1.)

FINDINGNO.7:

TWENTY PERCENT OF THE TOTAL CON-
SIDERATION VALUE PROVIDED BY THE
AGREEMENT WILL BE PROVIDED IN THE
FORM OF OPERATION AND MAINTENANCE
FUNDING.
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Support for FindingNo. 7:

Section 4.1 of the Agreement obligatesthe Agency to
provide $10 millionto State Parksfor theexclusive pur-
pose of a dedicated source of operation and mainte-
nanceof thereconfigured CPSRA, whichistwenty (20)
percent of the value of the $50 million total consider-
ation provided for in the Agreement. (Agreement, sec-
tion4.1.)

END

Public Comment

Interested members of the public may submit written
or email comments on these draft findings. To be con-
sidered by the Director, the comments must bereceived
no later than 5:00 p.m., Pacific Standard Time, October
4,2010. Written commentsshould beaddressed to:

WilliamHerms

Chief Deputy Director, Acting, California Depart-
ment of Parksand Recreation

1416 9th Street

Sacramento, CA 95418

Email comments should be sent to findings@parks.
ca.gov.

OAL REGULATORY
DETERMINATION

DEPARTMENT OF SOCIAL SERVICES

STATE OF CALIFORNIA
OFFICE OF ADMINISTRATIVE LAW

2010 OAL DETERMINATION NO. 17
(OAL FILE NO. CTU2010-0211-01)

REQUESTEDBY: CHARLESTHACKER

CONCERNING: DEPARTMENT OF SOCIAL
SERVICES REQUIRE-
MENT OF A CRIMINAL RE-
CORD CLEARANCE FOR
INDIVIDUALS EMPLOYED
IN EACH CALIFORNIA
CHILDCAREFACILITY

DETERMINATION [ISSUED
PURSUANT TO GOVERN-
MENT CODE SECTION
11340.5.
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SCOPE OF REVIEW

A determination by the Office of Administrative Law
(OAL) evaluateswhether or not an action or enactment
by a state agency complies with Californiaadministra-
tive law governing how state agencies adopt regula-
tions. Our review islimited to the sole issue of whether
the challenged rule meetsthe definition of “regulation”
asdefined in Government Code section 11342.600, and
issubjecttothe Administrative Procedure Act (APA). I
arule meetsthe definition of “regulation,” but was not
adopted pursuant to the APA and should have been, itis
an “underground regulation” as defined in California
Code of Regulations, title 1, section 250.1 Nothing in
thisanalysiseval uatesthe advisability or thewisdom of
the underlying action or enactment. OAL has neither
the legal authority nor the technical expertise to evalu-
ate the underlying policy issuesinvolved in the subject
of thisdetermination.

CHALLENGED RULES

After reviewing the petition submitted by Charles
Thacker (Petitioner) and the accompanying documen-
tation, OAL accepted the petition for consideration on
thefollowingtwoissues:

1. Whether the Department of Social Services
(Department) requirement that every employee of
a child care facility have a criminal record
clearance associated with each facility prior to the
employee's presence at each facility, is an
underground regulation; and,

2. Whether the requirement that any employee who
does not have a crimina record clearance
associated with each facility must be discharged
immediately, isanunderground regul ation.

The challenged rules are expressed in the Complaint
Investigation Report, issued by the Department, and
dated July 1, 2008.2

1 As defined by California Code of Regulations, title 1, section

250(a), an
“[u]lnderground regulation” means any guideline, criterion,
bulletin, manual, instruction, order, standard of genera ap-
plication, or other rule, including a rule governing a state
agency procedure, that is a regulation as defined in Section
11342.600 of the Government Code, but has not been adopted
as aregulation and filed with the Secretary of State pursuant
tothe APA andisnot subject to an express statutory exemption
from adoption pursuant to the APA.

2 Petitioner and the Department refer to thisdocument asthe*” cita-

tion.” Petitioner only provided page two of thereport asan exhibit

to hispetition. A copy of that pageis attached as Exhibit A to this

Determination.

DETERMINATION

Asto thefirst challenged rule, OAL determines that
the Department’ srequirement that every employee of a
child care facility have a criminal record clearance
associated with each facility prior to the employee’'s
presence at each facility is not an underground regula-
tion becauseit fallswithin the “only legally tenablein-
terpretation” exemption of Government Code section
11340.9(f).

With respect to the second challenged rule, whether
an employeewho doesnot haveacriminal record clear-
ance associated with each facility “must be discharged
immediately,” the Department provided acertification3
pursuant to California Code of Regulations, title 1, sec-
tion 280. Thecertification provides:

The Department will not issue, use, enforce or
attempt to enforce any guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule which requires
the ‘immediate discharge’ (defined as a
termination of employment rather than a
temporary removal) of an employee who does not
have a criminal record clearance associated to the
licensed facility where the individual is presently
employed.

Providing the certification as to non—enforcement of
the alleged underground regulation requires OAL to
suspend all action in connection with the challenged
rule pursuant to California Code of Regulations, title 1,
section 280(a)*. Accordingly, this Determination will
relatesolely tothefirst challengedrule.

FACTUAL BACKGROUND

On February 11, 2010, Petitioner submitted apetition
to OAL pursuant to Government Code section 11340.5
challenging as underground regulations various provi-
sions contained in, or related to, the citation issued by
the Department to Petitioner as owner of Leap and
Bound Academy (Exhibit A).

Petitioner owns a number of child care facilities and
has many employees, some of whom work at multiple
locations. Thecitation concerned failureto obtain crim-
inal record clearance (or associate a criminal record

3 The certification is attached as Exhibit B to this Determination.

4 Section 280(a) provides:
Any action of OAL or an agency pursuant to this chapter in
connection with apetition shall be suspended if OAL receives
a certification from the agency that it will not issue, use, en-
force, or attempt to enforcethe alleged underground regul ation
along with proof that the certification has been served on the
petitioner. This certification shall be made by the head of the
agency or aperson with awritten delegation of authority from
the head of the agency.
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clearance from one facility to another)® with respect to
certain employeesof Leap and Bound Academy prior to
their presence in the facility. The employees had a
CdliforniaClearancefor a specific Leap and Bound fa-
cility, but were cited by the Department for not obtain-
ing anew clearance for the additional facility or trans-
ferring the CaliforniaClearance previously obtained, to
each additional facility prior to their presencein thefa
cility. A Cdlifornia Clearance is defined in title 22,
CdliforniaCodeof Regulations, section 101152(c):
“CaliforniaClearance’” meansanindividua hasno
felony or misdemeanor convictions reported by
the California Department of Justice. However,
the individual may have been arrested with no
crimina conviction, convicted of a minor traffic
offenseor adjudicated asajuvenile.

Petitioner contends that California Code of Regula-
tions, title 22, section 101170(e) “only requiresthat an
individual be cleared but the EMBELLISHED
101170(e) [inthecitation (Exhibit A)] requiresthemto
be cleared AND associated.” (Emphasisinoriginal.) In
essence, Petitioner alleges that the Department has
gone beyond the language contained in 101170(€) by
requiring a clearance for each facility or to have trans-
ferred acurrent CaliforniaClearanceto thenew facility.
Petitioner believesthat the wording of California Code
of Regulations, title 22, section 101170(e) allowsindi-
vidualsto either have aCaliforniaClearance associated
with any facility, or request atransfer of aprior Califor-
nia Clearanceto anew facility. He contends that once a
CdliforniaClearanceisobtained for onefacility nothing
further isrequired by the law. The Petitioner further ar-
guesthat areading of section 101170(e) providesanin-
dividual with achoice and that section 101170(€) does
not mandate an individua to have a California Clear-
ance associated to each facility where he or sheisto be
present.

The Department provided a response to the petition
on June 7, 2010. Petitioner replied to the Department’s
response, which was received on June 21, 2010, by
OAL. OAL did not receive any public commentsin re-
sponsetothispetition.

5 The Department uses the terms “associate” and “link” inter-
changeably with “transfer.” The Health and Safety Code and
California Code of Regulations, title 22, section 101170, use the
term “transfer” as the process by which a California Clearanceis
linked via the Department of Justice Live Scan reporting system
from one facility to another. The Live Scan technology is a pro-
cess by which an individual’s digitally scanned fingerprints are
electronically submitted to the Department of Justicefor compari-
son with fingerprintsin the criminal history database. If no crimi-
nal conduct is related to the individual via the process, they are
“cleared.”

UNDERGROUND REGULATIONS

Government Code section 11340.5, subdivision (a),
providesthat:

(a) No state agency shall issue, utilize, enforce, or
attempt to enforce any guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule, which is a
regulation as defined in [Government Code]
Section 11342.600, unlessthe guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule hasbeen adopted
asaregulationand filed with the Secretary of State
pursuantto[the APA].

Whenan agency issues, utilizes, enforces, or attempts
to enforcearulein violation of Government Code sec-
tion 11340.5it createsan underground regul ation asde-
fined in California Code of Regulations, title 1, section
250.

OAL may issue adetermination as to whether or not
an agency hasissued, utilized, enforced, or attempted to
enforce arule that meets the definition of “regulation”
asdefined in Government Code section 11342.600 and
should have been adopted pursuant to the APA. An
OAL determination that an agency hasissued, utilized,
enforced, or attempted to enforce an underground regu-
lation isnot enforceabl e against the agency through any
formal administrative means, but it is entitled to “due
deference” in any subsequent litigation of theissue pur-
suant to Grier v. Kizer (1990) 219 Cal.App.3d 422 [ 268
Cal.Rptr. 244].

ANALYSIS

OAL'’s authority to issue a determination extends
only to the limited question of whether the challenged
ruleisa“regulation” subject to the APA. Thisanalysis
will determinewhether thechallenged ruleisa“regula-
tion” within the meaning of Government Code section
11342.600 and whether any exemption from the APA
applies.

A regulation is defined in Government Code section
11342.600as:

. every rule, regulation, order, or standard of
general  application or the amendment,
supplement, or revision of any rule, regulation,
order, or standard adopted by any state agency to
implement, interpret, or make specific the law
enforced or administered by it, or to govern its
procedure.

In Tidewater Marine Western, Inc. v. Victoria Brad-
shaw (1996) 14 Cal.4th 557, 571 [59 Cal .Rptr.2d 186],
theCaliforniaSupreme Court foundthat:

A regulation subject to the Administrative
Procedure Act (APA) (Gov. Code, 811340 et seq.)
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hastwo principal identifying characteristics. First,
the agency must intend its rule to apply generally,
rather than in a specific case. The rule need not,
however, apply universaly; a rule applies
generally solong asit declares how acertain class
of cases will be decided. Second, the rule must
implement, interpret, or make specific the law
enforced or administered by the agency, or govern
the agency’sprocedure(Gov. Code, 811342, subd.
(9)).

Asstated in Tidewater, thefirst e ement used to iden-
tify a“regulation” iswhether therule appliesgenerally.
AsTidewater pointsout, arule need not apply to all per-
sonsin the state of California. It issufficient if the rule
applies to a clearly defined class of persons or situa-
tions.

The Department’s rule challenged by Petitioner re-
quiresthat all employeesof child carefacilitiesobtaina
CaliforniaClearancefor each facility or request atrans-
fer of acurrent clearance prior to an employee’s pres-
ence in each child care facility. Therefore, there is a
clearly defined class of all those seekingtowork inali-
censed child care facility and the first element of Tide-
water ismet.

Thesecond element used toidentify a“regulation” as
stated in Tidewater isthat the rule must implement, in-
terpret or make specific the law enforced or adminis-
tered by the agency, or govern the agency’s procedure.
Asstated above, the challenged ruleiswhether the De-
partment’s requirement that every employee of achild
care facility have a California Clearance or request a
transfer of a current California Clearance prior to the
employee’'s presence at each facility isan underground
regulation.

Health and Safety Code section 1596.871 provides:
The Legislature recognizes the need to generate
timely and accurate positive fingerprint
identification of applicants as a condition of
issuing licenses, permits, or certificates of
approval for persons to operate or provide direct
care servicesin achild care center or family child
care home. It is the intent of the Legislature in
enacting this section to require the fingerprints of
those individuals whose contact with child day
care facility clients may pose a risk to the
children’s health and safety. An individual shall
be required to obtain either a criminal record
clearanceor acriminal record exemption from
the State Department of Social Servicesbefore
his or her initial presencein a child day care
facility.

6 Section 11342(g) was re-numbered in 2000 to section
11342.600 without substantive change.

(a)(1) Beforeissuing alicense or special permit
to any person to operate or manage a day care
facility, the department shall secure from an
appropriate law enforcement agency a criminal
record to determine whether the applicant or any
other person specified in subdivision (b) has ever
been convicted of acrimeother thanaminor traffic
violation or arrested for any crime specified in
subdivision (c) of Section 290 of the Penal Code,
for violating Section 245 or 273.5, subdivision (b)
of Section 273a or, prior to January 1, 1994,
paragraph (2) of Section 273a of the Penal Code,
or for any crime for which the department cannot
grant an exemption if the person was convicted
and the person hasnot been exonerated.

(2) The crimina history information shall
include the full criminal record, if any, of those
persons, and subsequent arrest information
pursuant to Section 11105.2 of the Penal Code.
[Emphasisadded.]

Thus, Health and Safety Code section 1596.871 re-
quires that an individual have a criminal record clear-
anceor acrimina record exemption prior to being pres-
entinachild day carefacility. Subdivision (h) of section
1596.871 goes on to provide for an exception from the
foregoing requirement of acriminal record clearance or
criminal record exemption. Subdivision (h) states:

For the purposes of compliance with this
section, the department may permit an
individual totransfer acurrent criminal record
clearance, as defined in subdivision (a), from
one facility to another, as long as the criminal
record clearance hasbeen processed through a
state licensing district office, and is being
transferred to another facility licensed by a
statelicensingdistrict office. Therequest shall be
in writing to the department, and shall include a
copy of the person’s driver's license or valid
identification card issued by the Department of
Motor Vehicles, or a valid photo identification
issued by another state or the United States
government if the person is not a California
resident. Upon request of the licensee, who shall
enclose a self-addressed stamped envelope for
this purpose, the department shall verify whether
the individual has a clearance that can be
transferred. [Emphasisadded.]

The statutory scheme, therefore, sets forth the re-
quirement for acriminal record clearance or acriminal
record exemption prior to anindividual being presentin
achild carefacility. It further providesfor an exception
where the Department may permit an individual to
transfer a current criminal record clearance. The De-
partment adopted California Code of Regulations, title
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22, section 101170 to implement the exception in
Health and Safety Code section 1596.871(h) and estab-
lished theprocessand criteriafor transferring acriminal
record clearance. Section 101170 states:

101170. Criminal Record Clear ance.

(@) The Department shall conduct a criminal
record review of all persons specified in Health
and Safety Code Section 1596.871(b). The
Department hasthe authority to approve or deny a
facility license, or employment, residence or
presenceinthefacility, based on the results of this
review.

(e) All individuals subject to a crimina record
review pursuant to Heath and Safety Code
Section 1596.871 shall prior to working,
residingor volunteeringin alicensed facility:

(1) Obtain a California clearance or a
criminal record exemption asrequired by the
Department or

(2) Request atransfer of acriminal record
clearance as specified in Section 101170(f)
or

(3) Request and be approved for atransfer of
acriminal record exemption, as specified in
Section 101170.1(r), unless, upon request for
a transfer, the Department permits the
individua to be employed, reside or be
present at thefacility.

(f) A licensee or applicant for a license may
request a transfer of a criminal record
clearance from one state licensed facility to
another, or from TrustLine to a state licensed
facility by providing the following documents to
the Department:

(1) A signed Criminal Background Clearance
Transfer Request, LIC 9182 (Rev. 4/02).

(2) A copy of the individua’s driver's
license, or

(3) A valid identification card issued by the
Department of Motor Vehicles, or

(4) A valid photo identification issued by
another state or the United Statesgovernment
if theindividual isnot aCaliforniaresident.

(5) Any other documentation required by the
Department (e.g., LIC 508, Criminal Record
Statement [Rev. 1/03] and job
description). . . .[Emphasisadded.]
Thechallenged rulerequiring that every employee of
achild carefacility haveaCaliforniaClearancefor each
facility or request a transfer of a current California
Clearance prior to the employee’s presence at each fa-
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cility implements, interprets and makes specific Health
and Safety Code section 1596.871 and California Code
of Regulations, title 22, section 101170. It therefore
meetsthedefinition of a“regulation.”

EXEMPTION

Generally, arulethat meetsthe definition of “regula-
tion” in Government Code section 11342.600 is re-
quired to be adopted pursuant to the APA. In some
cases, however, the Legislature has chosen to establish
exemptionsfromtherequirementsof the APA.

Government Code section 11340.9(f) creates an ex-
emption from APA requirements for a rule which con-
sists of the only legally tenable interpretation of exist-
ing statutory and regul atory requirements. The“only le-
gally tenableinterpretation” exemption appliesto areg-
ulation that, although meeting the APA definition of a
“regulation” in section 11342.600, represents the only
interpretation that would allow an agency to carry out
itsauthority or dutiesunder thelaw governing itsactiv-
ity, and that does not otherwise further interpret, imple-
ment or make specific that law. The exemption is not
limited to interpretation of asingle provision of law, but
may be an interpretation derived from multiple legal
provisions in statutes, cases, and duly adopted regula-
tions that govern the Department’s activities, provided
that the interpretation does not further interpret, imple-
ment or makespecificthoselaws.

“A regulation that embodies the only legally tenable
interpretation of aprovisionof law” isnot subject tothe
requirements of the APA. (Government Code section
11340.9(f).) The California Supreme Court discussed
the “only legally tenable interpretation” exception in
Morning Sar Co. v. State Bd. of Equalization (2006) 38
Cal.4th 324, 328, 132 P.3d 249. Thecourt stated:

. . .the exception for the lone “legally tenable”
reading of thelaw appliesonly in situationswhere
the law “can reasonably be read only one way”
(1989 Off. Admin. Law Determination No. 15,
Cal. Reg. Notice Register 89, No. 44-Z, pp. 3122,
3124), such that the agency’s actions or decisions
in applying the law are essentially rote,
ministerial, or otherwise patently compelled by, or
repetitiveof, the statute’ splainlanguage. (SeeCal.
Law Revision Com. com., 32D West's Ann. Gov.
Code (2005 ed.) foll. § 11340.9, p. 94; 1989 Off.
Admin. Law Determination No. 15, Cal. Reg.
Notice Register 89, No. 44-Z, pp. 3124-3131
[reviewing an agency interpretation of the law for
compliance with the APA and concluding that
although the agency had a “well-supported”
rationale for its view, it was not the only legally
tenableinterpretation of the pertinent statute].)
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Petitioner arguesthat the Department’ sinterpretation
of Cdifornia Code of Regulations, title 22, section
101170 goes beyond the statutory and regulatory
scheme found in Health and Safety Code section
1596.871 and California Code of Regulations, title 22,
section 101170 by requiring a new crimina record
clearance for each facility or the transfer of a current
criminal record clearancewhen anemployeeisworking
at more than onefacility and, therefore, isenforcing an
underground regulation.

Petitioner contends that California Code of Regula-
tions, title 22, section 101170(e) allows individuals to
either have a California Clearance associated with any
facility or request a transfer of a prior clearance
(associate the new facility to the California Clearance).
Petitioner further allegesthat the Department’ srequire-
ment that an employee who has obtained a California
Clearance for one Leap and Bound facility must trans-
fer the CaliforniaClearanceto each additional Leap and
Bound facility prior to the employee's presence in that
additional facility goes beyond the language of section
101170(e), thereby creating an underground regul ation.

Assetforthinthe Analysisportion above, Health and
Safety Code section 1596.871 requires a criminal re-
cord clearanceor acriminal record exemption for anin-
dividual prior to their initial appearance in each child
care facility. However, section 1596.871(h) allows for
an exceptionto thisrule: the Department may permit an
individual who already has a current criminal record
clearance to transfer the current criminal record clear-
ance to anew facility. California Code of Regulations,
title 22, section 101170, implements Health and Safety
Codesection 1596.871, subdivision (h) by further artic-
ulating the requirement for a California Clearance and
setting forth the process and criteriafor transferring an
existing California Clearance to a new facility. Health
and Safety Code section 1596.871 read in conjunction
with California Code of Regulations, title 22, section
101170, providesthat the individual who already has a
CdliforniaClearancemust, prior totheir presenceat any
facility, either 1) obtain anew California Clearance for
each specific facility or, 2) request a transfer of their
current California Clearance to that specific facility.
The second option transfers the individual’s clearance
to the additional facility via the Department of Justice
Live Scan screening system aswasbriefly discussed su-
pra, at footnote five. The purpose, aswas stated by the
Department in their Final Statement of Reasons for
adoptingtheregulatory schemeisdescribed asfollows:

Itisnecessary torequirethat theindividual submit
thetransfer request to ensure current associationto
easily locate the individual in the event the
individual is subsequently arrested. [OAL file no.
2004-0709-02C, FSORp. 129.]

Intheevent that the Department of Justicenotifiesthe
Department that a “cleared” person had a subsequent
arrest, the Department may berequired to removeor ex-
cludetheindividual from each of thefacilities. The sub-
mission of a Live Scan fingerprint electronically
“associates’ the individual to a specific facility so that
the Department knows where the individual might be
working. If anindividual subsequently worksat another
facility, the system would not account for that fact ab-
sent a new scan for that facility or atransfer of the al-
ready cleared scanthroughastatelicensingfacility.

Petitioner’'s contention is that the language of
Cdifornia Code of Regulations, title 22, section
101170(e) only requires an individual to obtain a
California Clearance once prior to their presencein all
facilities and that once they have obtained a California
Clearance prior to their presence in the first facility,
they havemet their legal obligationsasto all subsequent
facilities. Such an interpretation of subsection (e) does
not give full effect to subsection (f) or section
1596.871(h) of the Health and Safety Code. Subsection
(f) provides for a licensee or applicant to “transfer” a
criminal record clearance from one state licensed facil-
ity to another in lieu of obtaining a new California
Clearance. It would be unnecessary to have subsection
(f) if alicensee only needed to haveaninitial California
Clearance and not have it transferred to other facilities
where the person is also intending to be present. Sub-
section (f) would be without purpose if Petitioner’sin-
terpretation were correct. Further, Petitioner’s inter-
pretation ignoresthe plain language of Health and Safe-
ty Code section 1596.871(h) and California Code of
Regulations, title 22, section 101170(e) that a Califor-
niaClearanceisrequiredfor eachfacility prior towork-
ing, residing or volunteering in alicensed child carefa-
cility.

For the reasons stated above, OAL findsthat the De-
partment’sinterpretation of CaliforniaCode of Regula-
tions, title 22, section 101170(e) to require either a
Cdlifornia Clearance for each child care facility or the
transfer of a previously obtained California Clearance
from one facility to another prior to the individual’s
presence in the facility meets the definition of “regula-
tion,” however, fallswithin the only legally tenablein-
terpretation” exemptionfromthe APA.

AGENCY RESPONSE

The Department contends that “it is not an under-
ground regulation to require submission of a clearance
transfer request prior to presence and to associate the
person’s name to the facility astheruleis contained in
statute and regulation.” As shown above, OAL agrees
withthisanalysis.
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PETITIONER REPLY

The Petitioner contends that the use of the word “or”
in California Code of Regulations, title 22, section
101170(e) must be given its plain meaning, and there-
fore, thetransfer is”optional.” Hefurther contendsthat
the Department’suse of “or” inthelist of requirements
in subsection (€) indicatesthat “a choice exists with re-
spect to the listed mandatory actions and any ONE of
thelisted actionswill sufficeto comply with the manda-
tory action.” Therefore, “transfersare optional actions’
and an individual “may choose ONE of the three pos-
sible actions to comply with the criminal background
clearance requirements.” Based on its analysis of
Health and Safety Code section 1596.871 and Califor-
nia Code of Regulations, title 22, section 101170,
above, OAL doesnot agreewiththePetitioner.

Although not relevant to thisanalysis, Petitioner also
contends that “Form 9182 needs a fully promulgated
regulation to implement the law under which thisform
isissued.” Form LIC 9182 (Rev. 4/02) is a Criminal
Background Clearance Transfer Request. On July 14,
2003, OAL approved the Department’s submission of
file number 2003-0702-03 E. Incorporated by refer-
ence into the OAL approved regulation was faun LI1C
9182 (Rev. 4/02). OAL file number 2003-0702-03 E
wasreified on November 12, 2003 and March 11, 2004.
On August 20, 2004, the Certificate of Compliancewas
filed with the Secretary of State. Therefore, LIC 9182
(Rev. 4/02) is a duly adopted form and al regulatory
matter contained intheform hasbeen approved by OAL
as having met the substantive and procedural standards
of theAPA. (SeeCal. CodeRegs., tit. 1, sec. 20.)

CONCLUSION

In accordance with the above analysis, OAL deter-
minesthat the Department’ srequirement that every em-
ployee of a child care facility have a criminal record
clearance associated with each facility prior to their
presenceat thefacility isnot an underground regulation
because it falls within the “only legally tenable inter-
pretation” exemption of Government Code section
11340.9(f).

As noted above, with respect to the second chal-
lenged rule, whether an employee who does not have a
criminal record clearance associated with each facility
“must be discharged immediately,” the Department
provided a certification pursuant to California Code of
Regulations, title1, section 280. OAL hassuspended all
action on this challenged rule and makes no determina-
tionastowhether itisan underground regulation.

1402

Date: August 23,2010 /s
SUSAN LAPSLEY

Director

I
Elizabeth A. Heidig
Staff Counsel

cc. CharlesThacker, Leapand Bound Academy
JohnWagner, Director, DSS
Pat Baron, Senior Counsel

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA 95814, (916)
653—7715. Please have the agency name and the date
filed (seebel ow) when making arequest.

File#2010-0714-01

BOARD FOR PROFESSIONAL ENGINEERS AND
LAND SURVEYORS

ReferenceForms

The Board for Professional Engineersand Land Sur-
veyors submitted thisrulemaking action to amend Title
16, Cadlifornia Code of Regulations, sections 427.10
and 427.30. Theamendmentsupdate threeincorporated
by reference forms that are required under these sec-
tions for submitting references to the board that verify
the qualifying experience of applicantsfor licensure as
aprofessional engineer or aprofessional land surveyor
(section 427.10) or for authority to usethetitle structur-
al engineer (section 427.30). An amendment to section
427.10a so addsan optional formthat professional land
surveyor candidates may use to log training to supple-
ment therequired referenceform.

Title16

CdiforniaCodeof Regulations
AMEND: 427.10,427.30

Filed 08/25/2010
Effective09/24/2010

Agency Contact: Larry Kereszt (916) 2632240
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File#2010-0712-01
BOARD OFEDUCATION
StatewideBenefit Charter Schools

Inthisregulatory action, the State Board of Education
amends and addsto itsregulations pertaining to “ State-
wide Benefit Charter Schools’ which are authorized
under Education Code section 47605.8. The primary
purposeof thisregulatory actionisto clarify the process
a statewide benefit charter school petitioner must fol-
low to notify the county superintendent of schools of
each county where the petitioner proposes to locate a
school site and to notify the governing board of each
school district where the petitioner proposesto locate a
school site.

Title5

CdliforniaCodeof Regulations
ADOPT: 11967.6.1 AMEND: 11967.6
Filed 08/19/2010
Effective(09/18/2010

Agency Contact: ConnieDiaz (916) 319-0584

File#2010-0819-02

BOARD OF GOVERNORS, CALIFORNIA
COMMUNITY COLLEGES

I mplementation of the Fifty Percent Law

Theadoption of section 59204.1, asupplemental def-
inition of “serious hardship,” was filed by the Board
with the Secretary of State on 8/19/2010, and then sub-
mitted to OAL on 8/19/2010for printing intitle 5 of the
CdliforniaCode of Regulations. Thisregulatory action
isexempt from the rulemaking requirements of the Ad-
ministrative Procedure Act and OAL review pursuant
to Education Codesection 70901.5.

Title5

CaliforniaCodeof Regulations
ADOPT: 59204.1

Filed 08/19/2010
Effective09/18/2010

Agency Contact: JonathanLee (916) 4456272

File#2010-0709-01

BOARD OFPHARMACY

Dishonest Conduct on a Pharmacist Licensure Exam/
Confidentiality

This action strengthens existing penalties for engag-
ing in dishonest conduct during a pharmacist licensure
examination by 1) increasing the period of timethat an
applicant for examination as a pharmacist is not ap-
proved to take the examination from one year to three
yearsfromthedate of theincident, and 2) requiring sur-

render of any pharmacist internlicenseduring that three
year periodof ineligibility.

Title16

CaliforniaCodeof Regulations
AMEND:1721,1723.1

Filed 08/18/2010
Effective09/17/2010

Agency Contact: CarolynKlein  (916) 574—7913

File#2010-0709-03
COMMISSION ON TEACHER CREDENTIALING
Definitionsand TermsRel ated to A pplication Forms

Thisregulatory action amends the definition of “Ap-
plication for a credential” and adopts new application
forms for issuance and renewal or reissuance of acre-
dential, including the related Instruction and Informa-
tion Sheet and the Personal and Professional Fitness
Explanation Form. The Commission placed these new
formsunder the new definitionsof “ Application,” “ Ap-
plication form,” and “Application packet” with the
instructions that these new forms are intended to re-
placetheformsreferencedin Division 8, Chapters1and
4regardlessof earlier revisiondates.

Title5

CaliforniaCodeof Regulations
AMEND: 80001

Filed 08/20/2010
Effective09/19/2010

Agency Contact:

Tammy A. Duggan (916) 323-5354

File#2010-0713-04

DEPARTMENT OF ALCOHOLIC BEVERAGE
CONTROL

Beer Labeling Requirements

This regulatory action updates beer container label-
ing requirementsin order to make them consistent with
new standards imposed by California statutes and fed-
eral regulations. The amendments remove outdated al-
cohol content requirements, define certain key terms,
and specify when and how labels must be placed on
containers. The amendments also prohibit beer from
being sold or imported in this state unless a copy of the
label hasbeen filed with ABC, and providethat the De-
partment may refuseto accept non—compliant [abels.

Title4

CaliforniaCodeof Regulations
AMEND: 130

Filed 08/20/2010
Effective09/19/2010

Agency Contact: Susie Smith (916) 9286821
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File#2010-0713-03

DEPARTMENT OF CORRECTIONSAND
REHABILITATION

Useof Force

This regulatory action implements remedial mea-
sures required by the federal court in Madrid v. Cate
(U.S.D.C.N.D. Cal. C90-3094 TEH) to prevent theuse
of unnecessary and excessive force by prison guards
against inmates. It also establishes guidelines for the
useof forcewhenitisnecessary.

Title15

CdliforniaCodeof Regulations

ADOPT: 3268.3 AMEND: 3000, 3268, 3268.1,
3268.2

Filed 08/19/2010

Effective08/19/2010

Agency Contact: Kelly Medina (916) 3417390

File#2010-0720-04
DEPARTMENT OF FOOD AND AGRICULTURE
Oriental Fruit Fly Interior Quarantine

The Department of Food and Agriculture filed this
timely certificate of compliance action to make perma-
nent theamendment totitle 3, CaliforniaCode of Regu-
lations, section 3423(b), adopted as an emergency in
OAL File No. 2010-0427-02E. That amendment re-
pealed the quarantine controls on host produce of the
Orienta fruit fly, Bactrocera doralis sp., in approxi-
mately 84 square miles surrounding the La Verne area
of LosAngelesand San Bernardino counties.

Title3

CdliforniaCodeof Regulations
AMEND: 3423(b)

Filed 08/19/2010

Agency Contact:

Stephen S. Brown (916) 654-1017

File#2010-0720-05
DEPARTMENT OF FOOD AND AGRICULTURE
Oak Mortality Disease Control

This Certificate of Compliance makes permanent the
emergency regulatory action (OAL file no. 2010-
0225-02E) that modified the existing oak mortality
disease control regulation by adding ten new plants to
the list of associated articles (nursery stock), Choisya
ternate, Cornus kousa, Daphniphyllum glaucescens,
llex aquifolium, Lithocarpus glaber, Magnolia caval-
ieri, Magnoliafoveolata, Ribeslaurifolium, Vaccinium
myrtillusand Vaccinium vitis—idaesawhose movements
are regulated as hosts or potentia carriers that may
transfer thediseasefromaninfested area.

Title3
CdliforniaCodeof Regulations
AMEND: 3700(c)
Filed 08/24/2010
Agency Contact:

Stephen S. Brown (916) 6541017
File#2010-0719-04
EMPLOYMENT DEVELOPMENT DEPARTMENT
TaxableValueof Mealsand L odging

This regulatory action amends sections 926-3,
9264, and 926-5 that establish the taxable value of
meal s and lodging furnished to employees by employ-
ers. Inorder to establish the equivalent amount of cash
wages paid by employerswho pay aportion of their em-
ployee’ swagesin theform of mealsor lodgingitisnec-
essary to compute the reasonable cash value of such
meals and lodging for unemployment insurance pur-
poses. The Department makes this computation each
calendar year to reflect the upward or downward trend
in the cost of living during the previous calendar year.
This yearly computation ensures an accurate and up—
to—date calculation of the taxable values of meals and
lodging for purposes of “wages’ within the meaning of
Unemployment Insurance Code section 926. Pursuant
to Unemployment I nsurance Code section 310, the De-
partment established 1/1/2010 as the effective date of
thisregulatory action.

Title22
CdliforniaCodeof Regulations
AMEND: 926-3, 9264, 926-5
Filed 08/23/2010
Effective01/01/2010
Agency Contact: EstelaGallawa  (916) 654-8410
File#2010-0727-02
OCCUPATIONAL SAFETY ANDHEALTH
STANDARDSBOARD
Cadmium

Thischangewithout regul atory effect correctsatypo-
graphical error in an acronym used to refer to the Na-
tional Institute for Occupational Safety and Health's
Registry of Toxic Effectsof Chemical Substances.

Title8

CaliforniaCodeof Regulations

AMEND: Appendix B following section 5207
Filed 08/25/2010

Agency Contact: Marley Hart (916) 2745721
File#2010-0713-02

OFFICEOF REAL ESTATEAPPRAISERS
Amendments, Deletionsand Additions

The Office of Real Estate Appraisers made various
amendmentsto sections 3525, 3527, 3541, 3542, 3544,
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3561, 3563, 3566, 3568, 3569, 3570, 3583, 3602, 3603,
3661, 3722 and Article 15 of title 10 of the California
Codeof Regulations.

Title10

CdliforniaCodeof Regulations

AMEND: 3525, 3527, 3541, 3542, 3543, 3544,
3561, 3563, 3566, 3568, 3569, 3570, 3583, 3602,
3603, 3661, 3722

Filed 08/24/2010

Effective09/23/2010

Agency Contact:

K athleen Chovan (916) 341-6126

File#2010-0707-01
STATEPERSONNEL BOARD
Hearingsand Appea sRegulations

This regulatory action establishes a comprehensive
scheme of the legal processes for all hearings and ap-
peal sbeforethe SPB inorder toreflect current practice.

Title2

CaliforniaCodeof Regulations

ADOPT: 51.3, 52.1, 52.2, 52.3, 52.5, 52.8, 52.10,
53.1, 53.2, 53.3, 53.4, 54.1, 55.1, 56.1, 56.2, 56.3,
56.4,57.1,57.2,58.1, 58.2, 58.6, 58.7, 58.9, 58.10,
58.11, 59.2, 59.3, 59.4, 60.1, 63.1, 64.1, 64.2, 64.3,
64.4, 64.5, 64.6 AMEND: 51 (renumbered to 51.1),
51.1 (renumbered to 51.2), 51.2 (renumbered to
52.4), 52.3 (renumbered to 52.6), 51.9 (renumbered
to 52.7), 51.5 (renumbered to 52.9), 52.6 (renum-
bered to 55.2), 52.2 (renumbered to 58.3), 51.4 (re-
numbered to 58.4), 52.1 (renumbered to 58.5), 57.2
(renumbered to 59.1), 52.5 (renumbered to 60.2),
57.3 (renumbered to 60.3), 53.1 (renumbered to
66.1), 56 (renumberedto 67.1), 56.1 (renumbered to
67.2), 56.2 (renumbered to 67.3), 56.3 (renumbered
to 67.4), 56.4 (renumbered to 67.5), 56.5 (renum-
bered to 67.6), 56.6 (renumbered to 67.7), 56.7 (re-
numbered to 67.8) REPEAL: 51.3, 52, 52.4, 53,
53.2,54,54.2,56.8, 57.1, 57.4, 60, 60.1, 60.2, 60.3,
60.4, 60.5, 60.6, 60.7, 60.8, 60.9, 60.10, 65, 547,
547.1

Filed 08/18/2010

Effective08/18/2010

Agency Contact: JohnD. Smith (916) 651-1041

Filet2010-0719-02
SUPERINTENDENT OF PUBLICINSTRUCTION
Child Care & Development Programs— Private Agen-
cies; OpenBoard Meeting

The Superintendent of Public Instruction has re-
peal ed section 18015 of title 5 of the California Code of
Regulations. This section makes the Brown Open
Meetings Act (Gov. Code §854950-54961) applicable

to private non—profit agenciesoperating with State con-
tract funds. Section 18015 was authorized by Govern-
ment Code 8§54951.7, which was repealed by Chapter
1138 of the Statutesof 1993 (SB1140). The Superinten-
dent of Public Instruction states that this provision, for
which al statutory authority has been repeded, has
been deleted pursuant to section 100 of title 1 of the
CaliforniaCodeof Regulations.

Title5

CaliforniaCodeof Regulations
REPEAL: 18015

Filed 08/24/2010

Agency Contact: ConnieDiaz (916) 3190584

CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN March 24, 2010 TO
August 25, 2010

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled with the Secretary of State, with
theManual of Policiesand Procedures changes adopted
by the Department of Social Serviceslistedlast. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
thanninedaysafter thedatefiled.

Title2

08/18/10 ADOPT: 51.3, 52.1, 52.2, 52.3, 52.5,
52.8, 52.10, 53.1, 53.2, 53.3, 53.4, 54.1,
55.1, 56.1, 56.2, 56.3, 56.4, 57.1, 57.2,
58.1, 58.2, 58.6, 58.7, 58.9, 58.10, 58.11,
59.2, 59.3, 59.4, 60.1, 63.1, 64.1, 64.2,
64.3, 64.4, 64.5 64.6 AMEND: 51
(renumbered to 51.1), 51.1 (renumbered
to 51.2), 51.2 (renumbered to 52.4), 52.3
(renumbered to 52.6), 51.9 (renumbered
t052.7), 51.5 (renumbered to 52.9), 52.6
(renumbered to 55.2), 52.2 (renumbered
t0 58.3), 51.4 (renumbered to 58.4), 52.1
(renumbered to 58.5), 57.2 (renumbered
t059.1), 52.5 (renumbered to 60.2), 57.3
(renumbered to 60.3), 53.1 (renumbered
to 66.1), 56 (renumbered to 67.1), 56.1
(renumbered to 67.2), 56.2 (renumbered
t0 67.3), 56.3 (renumbered to 67.4), 56.4
(renumbered to 67.5), 56.5 (renumbered
t0 67.6), 56.6 (renumbered to 67.7), 56.7
(renumbered to 67.8) REPEAL: 51.3, 52,
52.4,53,53.2,54,54.2,56.8, 57.1, 57.4,
60, 60.1, 60.2, 60.3, 60.4, 60.5, 60.6,
60.7,60.8,60.9,60.10, 65,547,547.1

08/13/10 AMEND: 18707
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07/08/10
07/06/10
07/01/10
06/24/10

06/24/10
06/23/10
06/17/10
06/17/10
06/09/10
05/25/10
05/11/10
05/06/10
05/03/10
04/21/10

04/08/10

Title3
08/24/10
08/19/10
08/17/10
08/16/10
08/13/10
08/11/10
08/05/10
07/26/10
07/20/10
07/16/10
07/13/10
07/07/10
07/01/10
06/30/10
06/18/10

06/10/10
06/10/10

06/09/10
06/07/10
06/02/10
06/01/10
05/24/10
05/17/10
05/17/10

05/13/10
05/04/10
05/04/10
05/04/10
05/03/10

AMEND: 18313.5(c)

AMEND: 51000

AMEND: 1859.90.1

ADOPT: 1859.90.1 AMEND: 1859.90.1
renumbered as 1859.90.2, 1859.129,
1859.197

AMEND: 47000, 47001, 47002
AMEND: 1859.184

AMEND: 18703.3

ADOPT: 18313.5

AMEND: Div. 8, Ch. 64, Sec. 55300
AMEND: div. 8, ch. 65, sec. 55400
AMEND: 18945

AMEND: 1859.2

AMEND: 60040, 60045

AMEND: 1859.96, 1859.148.2,
1859.166.2

AMEND: 1859.76

AMEND: 3700(c)

AMEND: 3423(b)

AMEND: 3437

AMEND: 3425(b) and (c)

AMEND: 3591.15(a) and (b)

AMEND: 3437

AMEND: 3423(b)

AMEND: 3435(c)

AMEND: 3437

AMEND: 3434(b) and (c)

AMEND: 3591.20(3)

ADOPT: 3591.24

AMEND: 3437

AMEND: 3423(b)

AMEND: 6448, 6448.1, 6449, 6449.1,
6450, 6450.1, 6450.2, 6451, 6451.1
ADOPT: 429, 430 AMEND: 441
ADOPT: 3024.5, 3024.6, 3024.7, and
3024.8 AMEND: 3024, 3024.1, 3024.2,
3024.3,3024.4, and 4603

AMEND: 3434(b), (c), (d), and (€)
AMEND: 4500

AMEND: 3435

AMEND: 3437(b)

AMEND: 3434(b)

AMEND: 3591.5(a)

ADOPT:; 3701, 3701.1, 3701.2, 3701.3,
3701.4, 37015, 3701.6, 3701.7, 3701.8
AMEND: 3407(e), 3407(f)

REPEAL : 3000, 3001, 3002, 3003, 3004
AMEND: 3437

AMEND: 3423(b)

AMEND: 3437(b)

AMEND: 3434(b)

AMEND: 3434(b), 3434(c) and 3434(d)

1406

04/22/10
04/22/10
04/20/10
04/15/10
04/05/10
03/24/10
03/24/10

Titled
08/20/10
08/16/10
07/29/10

07/22/10

07/13/10
07/12/10

06/21/10
06/09/10
06/01/10
05/17/10
04/29/10
04/13/10

AMEND: 3434(b)
AMEND: 3406(b), 3406(c)
AMEND: 3437(b)
AMEND: 3434(b)
AMEND: 3434(b)
ADOPT: 3436

AMEND: 3588

AMEND: 130

AMEND: 1689

ADORPT: 5170, 5180, 5181, 5182, 5183,
5190, 5191, 5192, 5193, 5194, 5200,
5210, 5211, 5212, 5220, 5230, 5231,
5232, 5240, 5250, 5260, 5265, 5266,
5267, 5268, 5269, 5270, 5275, 5280,
5281, 5282, 5283, 5290, 5291, 5300,
5310, 5311, 5312, 5313, 5314, 5315,
5320, 5321, 5330, 5340, 5350, 5360,
5370, 5371, 5372, 5380, 5381, 5382,
5383, 5384, 5400, 5410, 5411, 5420,
5421, 5422, 5423, 5430, 5431, 5432,
5433, 5434, 5435, 5440, 5450, 5460,
5461, 5470, 5560, 5570, 5571, 5572,
5573, 5580, 5590

AMEND: 10300, 10302, 10305, 10310,
10315, 10317, 10320, 10322, 10323,
10325, 10326, 10327, 10328, 10330,
10335, 10337

AMEND: 8034, 8035, 8042, 8043
ADOPT: 5000, 5010, 5020, 5021, 5030,
5031, 5032, 5033, 5034, 5035, 5036,
5037, 5038, 5039, 5050, 5051, 5052,
5053, 5054, 5055, 5056, 5060, 5061,
5062, 5063, 5064, 5080, 5081, 5082,
5100, 5101, 5102, 5103, 5104, 5105,
5106, 5107, 5120, 5130, 5131, 5132,
5140, 5141, 5142, 5143, 5150, 5151,
5152, 5153, 5154, 5155, 5480, 5490,
5491, 5492, 5493, 5494, 5500, 5510,
5520, 5530, 5531, 5532, 5533, 5534,
5540, and 5550

AMEND: 8070, 8072,8073,8074
AMEND: 1689.1

AMEND: 10020

ADOPT: 12590 REPEAL : 12590
AMEND: 8034, 8035, 8042, 8043
ADOPT: 12350, 12351, 12352, 12353,
12354, 12355 AMEND: 12008, 12335,
12340, 12342, 12343 renumbered as and
merged with amended 12342, 12344
renumbered asand merged with amended
12345, and 12348 renumbered as 12346
REPEAL: 12347
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04/06/10

03/29/10
03/29/10
03/25/10

Titleb
08/24/10
08/20/10
08/19/10
08/19/10
08/09/10

08/02/10
07/30/10

ADOPT: 12372, 12395, 12396 AMEND:
12370

AMEND: 1685

AMEND: 1632

AMEND: 10175, 10176, 10177, 10178,
10179, 10180, 10181, 10182, 10185,
10187,10188, 10190

REPEAL: 18015

AMEND: 80001

ADOPT:59204.1

ADOPT: 11967.6.1 AMEND: 11967.6
ADOPT: 30010, 30011, 30012, 30013,
30014, 30015, 30016, 30017, 30018,
30019, 30034, 30035, 30036, 30037,
30038, 30039, 30040, 30041, 30042,
30043, 30044, 30045, 30046 AMEND:
30000, 30001, 30002, 30005, 30020,
30021, 30022, 30023, 30030, 30032,
30033

ADOPT: 4700,4701, 4702

ADOPT: 70030, 70040, 71135, 71320,
71390, 71395, 71400.5, 71401, 71475,
71480, 71485, 71640, 71650, 71655,
71716, 71750, 71760, 74110, 74115,
76020, 76140, 76212, 76240 AMEND:
70000, 70010, 70020, 71100, 71110,
71120, 71130, 71140, 71150, 71160,
71170, 71180, 71190, 71200, 71210,
71220, 71230, 71240, 71250, 71260,
71270, 71280, 71290, 71300, 71310,
71340, 71380, 71400, 71405, 71450,
71455, 71460, 71465, 71470, 71500,
71550, 71600, 71630, 71700, 71705,
71710, 71715, 71720, 71730, 71735,
71740, 71745, 71770, 71810, 71850,
71865, 71920, 71930, 74000, 74002,
74004, 74006, 74120, 74130, 74140,
74150, 74160, 74170, 74190, 74200,
76000, 76120, 76130, 76200, 76210,
76215 REPEAL: 70030, 71000, 71005,
71010, 71020, 71330, 71360, 71410,
71415, 71420, 71490, 71495, 71505,
71510, 71515, 71520, 71555, 71560,
71565, 71605, 71610, 71615, 71650,
71655, 71725, 71775, 71800, 71805,
71830, 71855, 71860, 71870, 71875,
71880, 71885, 71890, 71900, 71905,
71910, 72000, 72005, 72010, 72020,
72101, 72105, 72110, 72120, 72130,
72140, 72150, 72160, 72170, 72180,
72190, 72200, 72210, 72220, 72230,
72240, 72250, 72260, 72270, 72280,

07/23/10
06/09/10
05/27/10

05/20/10

04/15/10
04/12/10
04/12/10

Title7
06/21/10

Title8
08/25/10

1407

72290,
72360,
72415,
72465,
72520,
72570,
72650,
72710,
72735,
72800,
72855,
72880,
72910,
73010,
73140,
73180,
73230,
73290,
73340,
73400,
73470,
73540,
73630,
73680,
73730,
73770,
73830,
73870,
74008,
74020,
74180, 74300, 74310, 74320,
75020, 75030, 75040, 75100,
75120, 75130, 76010, 76240

72300,
72380,
72420,
72470,
72550,
72600,
72655,
72715,
72740,
72805,
72860,
72885,
72915,
73100,
73150,
73190,
73240,
73300,
73350,
73410,
73480,
73550,
73640,
73690,
73740,
73780,
73831,
73880,
74010,
74030,

72310,
72400,
72450,
72500,
72555,
72605,
72700,
72720,
72745,
72810,
72865,
72890,
72920,
73110,
73160,
73200,
73260,
73310,
73360,
73420,
73500,
73600,
73650,
73700,
73750,
73790,
73832,
73890,
74014,
74040,

72330,
72405,
72455,
72505,
72560,
72610,
72701,
72725,
72770,
72830,
72870,
72900,
72930,
73120,
73165,
73210,
73270,
73320,
73380,
73430,
73520,
73610,
73660,
73710,
73760,
73800,
73850,
73900,
74016,
74050,

72340,
72410,
72460,
72515,
72565,
72615,
72705,
72730,
72775,
72850,
72875,
72905,
73000,
73130,
73170,
73220,
73280,
73330,
73390,
73440,
73530,
73620,
73670,
73720,
73765,
73820,
73860,
73910,
74018,
74100,
75000,
75110,

AMEND: 19816, 19816.1

AMEND: 19824, 19851, 19854

ADOPT: 80048.8, 80048.8.1, 80048.9,
80048.9.1, 80048.9.2, 80048.9.3
AMEND: 800.46.5, 80047, 80047.1,
80047.2, 80047.3, 80047.4, 80047.5,
80047.6, 80047.7, 80047.8, 80047.9,
80048.3, 80048.4, 80048.6 REPEAL:
80048.2

ADOPT: 30730, 30731, 30732, 30733,
30734, 30735, 30736

AMEND: 19816, 19816.1

REPEAL : 40503

AMEND: 42002

AMEND: 202 REPEAL: 212

AMEND: Appendix B following section
5207
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08/17/10
08/09/10

08/03/10
07/22/10
07/13/10
07/01/10
06/30/10
06/30/10
06/29/10

06/21/10
06/02/10
05/25/10
05/05/10
04/06/10

03/24/10

Title9
08/09/10

07/07/10
07/07/10
05/07/10

04/28/10
04/20/10

Title10
08/24/10

08/05/10
07/30/10
07/29/10

07/21/10

AMEND: 4885

AMEND: 9767.3, 9767.6, 9767.8,
9767.12, 9767.16, 9880, 9881, 9881.1,
10139

AMEND: 3563, 3651

AMEND: 5278

AMEND: 9789.70

AMEND: 4650, 4797, 4823

AMEND: 10232.1,10232.2,10250.1
ADOPT: 17300

ADOPT: 16450, 16451, 16452, 16453,
16454, 16455, 16460, 16461, 16462,
16463, 16464 AMEND: 16421, 16423,
16427,16428, 16431, 16433, 16500
AMEND: 344.30

AMEND: 1590

AMEND: 1599

AMEND: 3308

AMEND: 2305.2, 2340.16, 2360.3,
2405.4,2534.8

AMEND: 4301

ADOPT: 4100, 4105, 4210, 4300, 4310,
4315, 4320, 4325, 4330, 4415, 4420

ADOPT; 1850.350(a), 1850.350(b),
1850.350(c) AMEND: 1810.203.5(d)
ADOPT; 1850.350(a), 1850.350(b),

1850.350(c) AMEND: 1810.203.5(d)
REPEAL: 3520

ADOPT: 4350

ADOPT: 10700, 10701 AMEND: 10518,
10529 REPEAL : 10532, 10533

AMEND: 3525, 3527, 3541, 3542, 3543,
3544, 3561, 3563, 3566, 3568, 3569,
3570, 3583, 3602, 3603, 3661, 3722
AMEND: 2646.6

AMEND: 2699.6700

ADOPT: 2548.1, 2548.2, 2548.3, 2548.4,
2548.5, 2548.6, 2548.7, 2548.8, 2548.9,
2548.10, 2548.11, 2548.12, 2548.13,
2548.14, 2548.15, 2548.16, 2548.17,
2548.18, 2548.19, 2548.20, 2548.21,
2548.22, 2548.23, 2548.24, 2548.25,
2548.26, 2548.27, 2548.28, 2548.29,
2548.30, 2548.31 REPEAL: 25481,
2548.2, 2548.3, 2548.4, 2548.5, 2548.6,
2548.7,2548.8

ADOPT: 3575, 3576, 3577 AMEND:
3500, 3522, 3523, 3524, 3526, 3527,
3528, 3529, 3530, 3582, 3681, 3702,
3703, 3721, 3724, 3726, 3728, 3731,
3741

1408

07/19/10

07/12/10
07/01/10
06/29/10

06/24/10

06/09/10

06/01/10
05/26/10
05/19/10

05/04/10
04/28/10
04/28/10
04/28/10
04/21/10
04/21/10
04/13/10

04/12/10
04/06/10

04/01/10

03/29/10

Titlell
06/09/10
06/09/10
05/19/10
04/21/10

ADOPT: 2274.70, 2274.71,
2274.73, 2274.74, 2274.75,
2274.77,2274.78

AMEND: 2698.600, 2698.602
AMEND: 2699.200, 2699.201
ADOPT: 2756, 2758.1, 2758.2, 2758.3,
2758.4, 2758.5, 2758.6, 2758.7, 2945.1,
2945.2, 2945.3, 2945.4 AMEND: 2750,

2274.72,
2274.76,

29011

AMEND:  2699.6500, 2699.6700,
2699.6707,2699.6721

AMEND:  2699.6600, 2699.6607,
2699.6619, 2699.6621, 2699.6705,

2699.6715, 2699.6725

AMEND: 2498.6

AMEND: 2699.6809

ADOPT: 5500, 5501, 5502, 5503, 5504,
5505, 5506, 5507

AMEND: 2699.6625

AMEND: 2318.6

AMEND: 2318.6,2353.1, 2354
AMEND: 2353.1

AMEND: 2699.202

AMEND: 2699.202

ADOPT: 2031.1, 2031.2, 2031.3, 2031.4,
2031.5, 2031.6, 2031.7, 2031.8, 2031.9,
2031.10

AMEND: 2690

ADOPT: 2850.1, 2850.2, 2850.3, 2850.4,
2850.5, 2850.6, 2850.7, 2850.8, 2850.9,
2850.10

ADOPT: 1409.1, 1414, 1422.4,1422.4.1,
14225, 1422.6, 1422.6.1, 1422.6.2,
1422.6.3, 1422.7, 1422.7.1, 1422.9,
1422.10, 1422.11, 1422.12, 1424, 1437,
1950.122.2.1, 1950.122.4, 1950.122.4.1,
1950.122, 1950.122.5, 1950.122.5.1,
1950.122.5.2, 1950.122.5.3,
1950.122.5.4, 1950.122.6, 1950.122.7,
1950.122.8, 1950.122.9, 1950.122.10,
1950.122.11, 1950.122.12, 1950.205.1,
1950.209, 1950.307 AMEND: 1404,
1409, 1411, 1430.5, 1431, 1433, 1436,
1454, 1550, 1552, 1557, 1950.003,
1950.122.2, 1950.123, 1950.204.3,
1950.204.4, 1950.301, 1950.314.8,
1950.316, 1950.317 REPEAL: 1950.122
AMEND: 2202, 2203

AMEND: 1005, 1018
AMEND: 1005, 1007, 1008
AMEND: 20

AMEND: 1084
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03/30/10

Titlel3
08/12/10

07/29/10
07/23/10

07/16/10
07/08/10
06/14/10
06/14/10

06/07/10
05/18/10

04/27/10
04/13/10
04/05/10

04/01/10
04/01/10
03/25/10

Title14
08/16/10
08/12/10
08/11/10

07/20/10
07/19/10
07/12/10
06/24/10

06/23/10
05/26/10
05/03/10
04/30/10
04/27/10
04/20/10

03/29/10

AMEND: 1084

ADOPT: 2620, 2621, 2622, 2623, 2624,
2625, 2626, 2627, 2628, 2629, 2630
REPEAL: 171.04

ADOPT: 126.00, 126.02, 126.04, 127.00,
127.02, 127.04, 127.06, 127.08, 127.10
AMEND: 12500, 12502, 125.12,
125.16, 125.18, 125.20, 125.22
AMEND: 2449, 2449.1, 2449.2
AMEND: 1141(b)

AMEND: 440.04

AMEND: 34524, 34540, 345.41,
345.46, 345.50 REPEAL : 345.42
AMEND: 152.00, 190.03
ADOPT: 19715 AMEND:
1971.1

AMEND: 1160.3, 1160.4
AMEND: 1201, 1212, 1213
ADOPT: 2408.1 AMEND: 2401, 2403,
2404, 2405, 2406, 2408, 2409

AMEND: 1961, 1961.1

AMEND: 1961, 1961.1

AMEND: 2480

1968.2,

AMEND: 918, 938, 958

AMEND: 6550.5

AMEND: 895.1, 916.9, 936.9, 956.9,
923.9, 943.9, 963.9 REPEAL: 916.9.1,
936.9.1, 916.9.2, 936.9.2, 923.9.2,
943.9.2

AMEND: 670.5

AMEND: 632

AMEND: 7.50

AMEND: 360, 361, 362, 363, 364, 555,
708,713

AMEND: 919.9,939.9

AMEND: 7.50

AMEND: 820.01

AMEND: 27.80

AMEND: 632

AMEND: 895.1, 914.6, 934.6, 954.6,
1024, 1025, 1026, 1030, 1052, 1052.1,
1052.4,1092,1092.01, 1092.09, 1092.29
ADOPT: 184521 AMEND: 18449,
18450, 18451, 18453, 18453.2, 18454,
18455, 18456, 18456.1, 18456.2,
18456.3, 18456.4, 18457, 18459,
18459.1, 18459.1.2, 18459.2.1, 18459.3,
18460.1, 18460.1.1, 18460.2, 18461,
18462, 18463, 18464, 18466, 18831
REPEAL:18456.2.1,18460.2.1

Titlel5

08/19/10

08/13/10

08/11/10

08/05/10
08/05/10
08/05/10
08/04/10

07/30/10

07/27/10
07/22/10

07/13/10

07/02/10
05/25/10
05/25/10
04/26/10

Title16

1409

08/25/10
08/18/10
08/12/10
07/30/10

07/21/10
07/21/10
07/09/10

07/09/10
07/09/10
07/07/10
06/30/10
06/21/10
06/18/10

06/07/10
06/03/10
05/27/10
05/20/10

ADOPT: 3268.3 AMEND: 3000, 3268,
3268.1,3268.2

ADOPT: 3540, 3541, 3542, 3543, 3544,
3545, 3546, 3547, 3548, 3560, 3561,
3562, 3563, 3564, 3565

AMEND: 3350.2, 3352.2, 3356, 3358,
3390

REPEAL : 3999.3

REPEAL : 3999.4

REPEAL : 3999.5

ADOPT: 3042 AMEND: 3040, 3040.1,
3041, 3041.2, 3043, 3043.1, 30433,
3043.4, 3043.5, 3043.6, 3044, 3045,
3045.1, 3045.2, 3045.3 REPEAL : 3040.2
ADOPT: 3349.1.1, 3349.1.2, 3349.1.3,
3349.1.4, 3349.2.1, 3349.2.2, 3349.2.3,
3349.2.4, 3349.3, 3349.3.1, 3349.3.2,
3349.3.3, 3349.3.4, 3349.3.5, 3349.3.6,
3349.3.7, 3349.4.1, 3349.4.2, 3349.4.3,
3349.4.4, 3349.4.5, 3349.4.6 AMEND:
3349

REPEAL : 3999.2

ADOPT: 3768, 3768.1, 3768.2, 3768.3
REPEAL : 3999.6

ADOPT: 3505 AMEND: 3000, 3075.2,
3075.3, 3502, 3504

ADOPT: 8000, 8001, 8002

AMEND: 3170.1(g), 3173.2(d)
AMEND: 3090, 3091, 3093, 3095
ADOPT: 3720, 3721, 3721.1, 3722, 3723

AMEND: 427.10,427.30

AMEND: 1721,1723.1

AMEND: 2537, 2590

ADOPT: 33947 AMEND: 3394.1,
3394.4,3394.5,3394.6

REPEAL: 1569

ADOPT: 2262.1 AMEND: 2262, 2276
AMEND: 3000, 3003, 3005, 3065
REPEAL : 3006

AMEND: 411

AMEND: 3340.42

AMEND: 3028, 3061

AMEND: 1355.4

ADOPT: 1525, 1525.1, 1525.2

ADOPT: 39,40, 41, 42,43, 44, 45, 46, 48,
48.1,48.2,48.3,48.5,48.6

ADOPT: 1702

AMEND: 4180

AMEND: 314

AMEND: 1996.3,1997



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 36-Z

05/19/10
05/13/10

05/04/10
04/27/10

04/12/10
03/29/10

Titlel7
06/29/10
06/17/10

06/17/10

04/15/10
04/07/10

Title18
07/19/10
06/17/10
05/18/10

05/13/10
05/13/10
05/11/10
04/14/10
03/30/10

Title19
07/13/10

06/17/10

Title19,26
05/12/10

AMEND: 3340.1

ADOPT: 1399.615, 1399.616, 1399.617,
1399.618,1399.619 AMEND: 1399.571
ADOPT: 4175
AMEND: 1399.152,
1399.160.3, 1399.160.4
ADOPT: 3340.36.1
ADOPT: 1355.4

1399.153.3,

AMEND: 100070, 100090

ADOPT: 95460, 95461, 95462, 95463,
95464, 95465, 95466, 95467, 95468,
95469, 95470, 95471, 95472, 95473,
95474, 95475, 95476, Appendix 1
ADOPT: 95200, 95201, 95202, 95203,
95204, 95205, 95206, 95207 AMEND:
95104

AMEND: 95480.1, 95481, 95486
AMEND: 1031.2,1031.3

ADOPT: 1698.5

AMEND: 25136

ADOPT: 1004, 1032, 1124.1, 1249,
1336, 1422.1, 2251, 2303.1, 2433, 2571,
3022, 3302.1, 3502.1, 4106, 4903
AMEND: 1584

AMEND: 1602.5, 1700

REPEAL: 1525.7

AMEND: 192,193, 371

ADOPT: 3500 AMEND: 2300, 2401,
3502, 4041, 4500, 4508, 4701, 4702,
4703,4901

AMEND: 2729.7 and Appendix B of
Article4

ADOPT: 1054, 1055, 1056, 1057, 1058,
1059, 1060, 1061, 1062, 1063, 1064,
1065, 1066, 1067

AMEND: Title 19: 2402, 2407, 2411,
2413, 2415, 2425, 2443, 2444, 2450,
2501, 2510, 2520, 2530, 2540, 2570.2,
2571, 2573.1, 2573.2, 2573.3, 2575.1,
2575.2, 2576, 2576.1, 2577.2, 2577.3,
2577.5, 25771.6, 2577.7, 2577.8, 2578.1,
2578.2, 2578.3, 2703, 2705, 2724,
2729.2, 2731, 2735.1, 2735.3, 2735.4,
2735.5,2745.1, 2745.10, 2750.2, 2750.3,
2765.2, 2775.6, 2780.1, 2780.2, 2780.3,
2780.4, 2780.6, 2780.7, 2800, 2810,
2815, 2820, 2825, 2830, 2835, 2850,
2855, 2900, 2910, 2915, 2925, 2930,
2940, 2945, 2955, 2965, 2966, 2970,
2980, 2990, Title 26: 19-2510, 19-2520,

1410

Title20
07/08/10

Title21
06/02/10

Title22
08/23/10
08/02/10
07/26/10

19-2530, 19-2540, 19-2703, 19-2705,
19-2724,19-2731

AMEND: 2401, 2402,
Subdivisions(a) and (b)

Appendix,

AMEND: 1411.1, 1411.7

AMEND: 926-3, 9264, 926-5

ADOPT: 119900

REPEAL: 97300.1, 97300.3, 97300.5,
97300.7, 97300.9, 97300.11, 97300.13,

97300.15, 97300.17, 97300.19,
97300.21, 97300.23, 97300.25,
97300.27, 97300.29, 97300.31,
97300.33, 97300.35, 97300.37,
97300.39, 97300.41, 97300.43,
97300.45, 97300.47, 97300.49,
97300.51, 97300.53, 97300.55,
97300.57, 97300.59, 97300.61,
97300.63, 97300.65, 97300.67,
97300.69, 97300.71, 97300.73,
97300.75, 97300.77, 97300.79,
97300.81, 97300.83, 97300.85,
97300.87, 97300.89, 97300.91,
97300.93, 97300.95, 97300.97,
97300.99, 97300.103,  97300.105,
97300.107, 97300.109, 97300.111,
97300.113, 97300.115, 97300.117,
97300.119, 97300.121, 97300.123,
97300.125, 97300.127, 97300.129,
97300.131, 97300.133, 97300.135,
97300.137, 97300.139, 97300.141,
97300.143, 97300.145, 97300.147,
97300.149, 97300.151, 97300.153,
97300.155, 97300.157, 97300.159,
97300.161, 97300.163, 97300.165,
97300.167, 97300.169, 97300.171,
97300.173, 97300.175, 97300.177,
97300.179, 97300.181, 97300.183,
97300.185, 97300.187, 97300.189,
97300.191, 97300.193, 97300.195,
97300.197, 97300.199, 97300.203,
97300.205, 97300.207, 97300.209,
97300.211, 97300.213, 97300.215,
97300.217, 97300.219, 97300.221,
7300.223, 97300.225, 97300.227,
97300.229, 97300.231, 97320.1,
97320.3, 97320.5, 97320.7, 97320.9,
97320.11, 97320.13, 97320.15,
97320.17, 97320.19, 97320.21,
97320.23, 97320.25, 97320.27,
97320.29, 97320.31, 97321.1, 97321.3,

97321.5, 97321.7, 97321.11, 97321.13,
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97321.15, 97321.17, 97321.19,
97321.21, 97321.23, 97321.25,
97321.27, 97321.29, 97321.31,
97321.33, 97321.35, 97321.37,
97321.39, 97321.41, 97321.43,
97321.45, 97321.47, 97321.49,
97321.51, 97321.53, 973212.55,
97321.57, 97321.59, 97321.61,
97321.63, 97321.65, 97321.67,
97321.69, 97321.71, 97321.73,
97321.75, 97321.77, 97321.79,
97321.81, 97321.83, 97321.85,
97321.87, 97321.89, 97321.91,
97321.93, 97321.95, 97321.97,
97321.98, 97321.99, 97321.101,
97321.103, 97321.105, 97231.107,
97321.109, 97321.111, 97321.113,
97321.115, 97321.117, 97321.119,
97321.121, 97321.123, 97321.125,
97321.127, 97321.129, 97321.131,
97321.133, 97321.135, 97321.137,
97321.139, 97321.141, 97321.143,
97321.145, 97321.147, 97321.149,

97322.1, 97322.3, 97322.5, 97322.7,
97322.9, 97322.11, 97322.13, 97322.15,
97323.1, 97323.3, 97323.5, 97323.7,
97323.9, 97323.11, 97323.13, 97323.15,
97324.1, 97324.3, 973245, 97324.7,
97324.9, 97324.11, 97324.13, 97324.15,

97324.17, 97324.19, 97324.21,
97324.23, 97324.25, 97324.27,
97324.29, 97324.31, 97324.33,
97324.35, 97324.37, 97324.39,
97324.41, 97324.43, 97324.45,
97324.47, 97324.49, 97324.51,
97324.53, 97324.55, 97324.57,
97324.59, 97324.61, 97324.63,
97324.65, 97324.67, 97324.69,
97324.71, 97324.73, 97324.75,
97324.77, 97325.1, 97325.3, 97325.5,

97325.7, 973259, 97326.1, 97326.3,
97326.5, 97326.7, 97326.9, 97326.11,
97326.13, 97326.15, 97331.1, 97331.3,
97331.5, 97331.7, 97332.1, 97333.1,
97333.3, 97333.5, 97333.7, 97333.9,
97333.11, 97333.13, 97333.15,
97333.17, 97333.19, 97333.21,
97333.23, 97335.1, 97335.3, 97341.1,
97341.3, 973415, 97341.7, 97342.1,
97324.1, 97343.3, 97343.5, 97343.7,
97343.9, 97343.11, 97343.13, 97345.1,
97345.3, 97350.1, 97350.3, 97350.5,
97350.7, 97350.9, 97352.1, 97352.3,
97352.5, 97352.7, 97352.9, 97352.11,
97353.1, 97353.3, 97353.5, 97353.7,
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07/23/10

07/22/10

07/21/10
06/24/10

06/22/10
06/17/10
05/25/10
05/19/10
05/18/10

97353.9, 97353.11, 97353.13, 97353.15,
97354.1, 97354.3, 973545, 97361.1,
97361.3, 97361.5, 97362.1, 97363.1,
97363.3, 97363.5, 97363.7, 97363.9,
97363.11, 97364.1, 97364.3, 97364.5,
97364.7, 97364.9, 97365.1, 97365.3,
97370.1, 97370.3, 97370.5, 97370.7,
97372.1, 97372.3, 97372.5, 97372.7,
97372.9, 97373.1, 97373.3, 97373.5,
97373.7, 97374.1, 97381.1, 97381.3,
97381.5, 97381.7, 97381.9, 97381.11,
97382.1, 97383.1, 97383.3, 97383.5,
97383.7, 97383.9, 97383.11, 97383.13,
97383.15, 97383.17, 97383.19, 97384.1,
97384.3, 97384.5, 97384.7, 97385.1,
97385.3, 97385.5, 97390.1, 37390.3,
97391.1, 97392.1, 97392.3, 97392.5,
97392.7, 97392.9, 97392.11, 97392.13,
97394.1, 97395.1, 97395.3, 97401.1,
97401.3, 97401.5, 97402.1, 97403.1,
97403.3, 97404.1, 97404.3, 97404.5,
97404.7, 97404.9, 97405.1, 97405.3,
97411.1, 97411.3, 974115, 97411.7,
97411.9, 97411.11, 974121, 97412.3,
974125, 97412.7, 97412.9, 97413.1,
97413.3, 974135, 97413.7, 97413.9,
9741311, 97414.1, 97414.3, 97416.1,
97416.3, 97416.5, 97416.7, 97416.9,
97416.11, 97417.1, 97418.1, 97420.1,
97420.3, 97420.5, 97421.1, 97425.1,
97425.3, 97425.5, 97425.7, 97425.9,
97426.1, 97426.3, 97426.5, 97426.7,
97426.9, 97426.11, 97431.1, 97431.3,
97431.5, 97432.1, 97433.1, 97433.3,
97434.1, 97434.3, 974345, 97434.7,
97434.9

AMEND: 66261.3, 66261.4,
66268.7, 66268.9, 66268.124
ADOPT: 52000, 52100, 52101, 52102,
52103, 52104, 52500, 52501, 52502,
52503, 52504, 52505, 52506, 52508,
52509, 52510, 52511, 52512, 52513,
52514,52515, 52516, 52600

AMEND: 97232

AMEND: 51510, 51510.1, 51510.2,
51510.3, 51511, 515115, 51511.6,
51535,51535.1, 51544, 54501

AMEND: 2706-7

AMEND:51516.1

AMEND: 66262.44

AMEND: 100159, 100166, 100171
ADOPT: 100102.1, 100103.1, 100103.2,
100106.1, 100106.2, 100107.1 AMEND:
100101, 100102, 100103, 100104,
100105, 100106, 100107, 100108,

66268.1,
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05/18/10

05/18/10

05/18/10

05/12/10

05/12/10

05/06/10
04/08/10

100109, 100110, 100111, 100112, 04/05/10

AMEND: 4446.5

100113, 100114, 100115, 100116,  Title22 MPP

100117, 100118, 100119, 100120, 07/09/10
100121, 100122, 100123, 100124,
100125, 100126, 100127, 100128, Title23

100129, 100130

ADOPT: 100059.1, 100061.2 AMEND: 8;;}92/%8
100057, 100058, 100059, 100059.2, 07/12/10
100060, 100061, 100061.1, 100062, 05/20/10

100063, 100063.1, 100064, 100064.1, o
100065, 100066, 100067, 100068,  1'tle25

100069, 100070, 100071, 100072, 07/19/10
100073, 100074, 100075, 100076, 06/11/10
100077, 100078, 100079, 100080, 05/25/10
100081, 100082, 100083 03/26/10
ADOPT: 100340, 100341, 100342,  Title27

100343, 100343.1, 100343.2, 100343.3, 07/13/10
100344, 100345, 100346, 100346.1, 04/09/10

100347,100348, 100349

ADOPT: 100202.1, 100206.1, 100206.2,

100206.3, 100206.4, 100208.1,
100211.1,100214.1, 100214.2, 100214.3

AMEND: 100201, 100202, 100203,

100204, 100205, 100206, 100207,

100208, 100209, 100210, 100211,

100212, 100213, 100214, 100215, TitleMPP

100216, 100217 REPEAL : 100218 06/10/10
ADOPT: 5300, 5400 AMEND: 5002, 06/02/10
5010, 5052, 5055, 5062, 5102, 5105 05/17/10
AMEND: 11425, 22-001, 22-003,

22009, 45-302, 45303, 45-304, 05/17/10
45-305, 45-306 05/10/10

AMEND: 66273.36
AMEND: 50778

1412

ADOPT: 87606 AMEND: 87202, 87208,
87212,87455, 87633

ADOPT: 6932 REPEAL: 6932
ADOPT: 3929.3
ADOPT: 3919.8
ADOPT: 2910REPEAL: 2910

ADOPT: 6932 REPEAL: 6932
AMEND: 8315

AMEND: 7966, 7970
AMEND: 10001

AMEND: 25705(b)

ADOPT: 22100, 22101, 22103, Division
2Form CalRecycle 114 AMEND: 20164,
21200, 21570, 21640, 21685, 21820,
21840, 21865, 21880, 22102, 22211,
22220, 22221, 22231, 22234, 22245,
22248, Division 2 Appendix 3, Division 2
form Calrecycle 100, Division 2 form
Cdrecycle106

AMEND: 42-302,42—-712,42-713
AMEND: 19-005

ADOPT: 31-021 AMEND: 31-003,
31410, 31-501

AMEND: 44-211

AMEND: 11425, 22-001, 22-003,
22-009, 45-302, 45-303, 45-304,
45-305, 45-306



